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MOTION TO STRIKE GRMD’S MOTION FOR ENTRY OF FINAL JUDGMENT OR 
ALTERNATIVE RESPONSE TO SAME  

  
 
 Defendants/Counterclaim Plaintiffs Headwaters Metropolitan District (“Headwaters”) 

and GR Terra LLC (“GR Terra”) (“Defendants”), pursuant to C.R.C.P. 12(f), move this Court to 

strike the Motion for Entry of Final Judgment (“Motion”) filed by Plaintiff Granby Ranch 

Metropolitan District (“GRMD”).  Alternatively, Defendants request this Court to deny the 

Motion on the merits.   
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 While GRMD’s Motion purports to seek relief on mootness grounds, it actually seeks 

judgment as a matter of law in its favor, for instance, on the grounds that Defendants cannot 

establish damages or prove a breach of contract.  Motion, pp. 8-14.  GRMD asserts that because 

“there is no basis for Counterclaimants to assert breach or damage, the Court should enter final 

judgment.”  Motion, p. 14.  This is the functional equivalent of an improper and untimely motion 

for summary judgment.  Defendants request this Court to strike the Motion as a whole or, at a 

minimum, to strike these improper arguments.  

 Alternatively, GRMD’s arguments fail on the merits.  The Exclusion Agreement 

(attached to GRMD’s Motion) clearly authorizes Headwaters to bring suit to enforce the terms of 

that Agreement and to recover its attorneys’ fees incurred in that effort.  Headwaters’ first 

Counterclaim asserts that GRMD breached the Exclusion Agreement by filing and prosecuting 

its claims against Headwaters.  Headwaters’ damages for this breach are supported – not mooted 

– by the Court’s decision that GRMD had no right to pursue its claims.  

Similarly, Defendants’ requests for declaratory and injunctive relief to clarify the parties’ 

rights and obligations under the Exclusion Agreement and under GRMD’s Service Plan raise live 

controversies appropriate for resolution by this Court.  GRMD has not ceased the actions that 

give rise to those violations.  Instead, it has appealed the Court’s orders denying GRMD’s 

requested relief so that it can pursue its claims against the Defendants.   

CERTIFICATION OF CONFERRAL 

 Counsel for Headwaters and GR Terra has conferred with Counsel for Plaintiff-Appellant 

who objects to this Motion to Strike. 
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PROCEDURAL BACKGROUND 

As this Court is aware, the underlying dispute involves the Granby Ranch development in 

Grand County and the role of two metropolitan districts (Headwaters and GRMD) involved in 

that development.  GRMD asserts that it is a third-party beneficiary of a lease-purchase 

agreement entered in 2012 (the “LPA”) between Headwaters and the private owner of ski and 

golf amenities at Granby Ranch.  GRMD’s Third Amended Complaint asserted various claims 

against Headwaters and the other named defendants for damages and injunctive relief based 

upon the premise that Headwaters was obligated to acquire the ski and golf amenities on behalf 

of GRMD.        

On November 3, 2022, Headwaters and GR Terra both filed counterclaims against 

GRMD, including claims that GRMD’s actions in filing and pursuing this litigation breached 

other agreements between the parties relating to the Granby Ranch development.  See 

Headwaters’ Counterclaims to Plaintiff’s Third Amended Complaint, pp. 14-39 and GR Terra’s 

Counterclaims to Plaintiff’s Third Amended Complaint pp. 14-35.  

On July 30, 2023, this Court entered orders on Defendants’ dispositive motions 

(“Dispositive Motion Orders”) (i) granting Defendants’ Renewed Motion Under C.R.C.P. 

12(B)(1) and dismissing all GRMD’s claims in its Third Amended Petition and (ii) granting 

Defendant/Counterclaim Plaintiff GR Terra’s Cross Motion for Summary Judgment on Counts I, 

II, and III of its Counterclaims against GRMD.  Those Dispositive Motion Orders did not 

dispose of the other eight Counterclaims asserted by Defendants against GRMD.  

Since entry of the Court’s Orders, the parties have stipulated to the dismissal of the 

following Counterclaims:   
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 Counts II, III, V and VI of Headwaters’ Counterclaims.  

 Count V of GR Terra’s Counterclaims. 

In addition, Headwaters and GR Terra have withdrawn any request for damages pursuant 

to Count IV of each of their Counterclaims, but they continue to seek injunctive relief under 

those Counts. The following charts summarize the status of Defendants’ Counterclaims.   

Headwaters’ Counterclaims Against GRMD 

Count Relief Status  
I Declaratory/injunctive relief and 

damages for breach of Exclusion 
Agreement 

Pending  

II Breach of Letter Agreement and 
Master IGA Termination  

Dismissed Per Stipulation  

III Breach of Waiver and Release 
Agreement  

Dismissed Per Stipulation 

IV Declaratory relief and damages for 
breach/improper modification of 
GRMD Service Plan  

Damages claim withdrawn; 
injunctive relief remains 
pending 

V. Alternative claim for breach of 
Second Granby IGA  

Dismissed Per Stipulation   

VI.  Declaratory relief that LPA was 
terminated 

Dismissed Per Stipulation  

  
GR Terra Counterclaims Against GRMD 

Count Relief Status  
I  Declaratory relief that LPA was 

terminated  
Summary Judgment granted 
in favor of GR Terra  

II Declaratory relief that LPA was 
terminated  

Summary Judgment granted 
in favor of GR Terra  

III Judgment quieting title free and 
clear of LPA  

Summary Judgment in favor 
of GR Terra  

IV Declaratory Relief and Damages 
for Breach/Improper Modification 
of GRMD Service Plan  

Damages claim withdrawn; 
injunctive relief remains 
pending 

V. Breach of Waiver and Release 
Agreement  

Dismissed Per Stipulation   
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This Court therefore need only address GRMD’s Motion as it relates to the pending 

Counterclaims, specifically Headwaters’ claim for damages and equitable relief under the 

Exclusion Agreement and Defendants’ claims for injunctive relief under GRMD’s Service Plan 

(“Remaining Counterclaims”).   

Defendants do not dispute this Court’s jurisdiction to determine the issues raised in 

GRMD’s Motion.  While GRMD has filed a notice of appeal, that notice was premature given 

the pending Counterclaims and does not divest the district court of jurisdiction over the case.  

Musick, Jr. v. Woznick, Jr., 136 P.3d 244, 246 (Colo. 2006).  See also Defendants’ Motion to 

Dismiss Appeal attached hereto as Exhibit A.  

    GROUNDS FOR RELIEF  

A. GRMD’s Motion Is The Functional Equivalent Of An Improper And 
Untimely Summary Judgment Motion And Should Be Stricken.  
 

Colorado Rule of Civil Procedure 12(f) provide that “[u]pon motion filed by a party 

within the time for responding to a pleading  . . . . or upon the court's own initiative at any time, 

the court may order any redundant, immaterial, impertinent, or scandalous matter stricken from 

any pleading, motion, or other paper.”  This Rule authorizes the Colorado courts to strike 

motions, or portions thereof, that are not properly before the Court.  See South Conejos Sch. Dist. 

RE-10 v. Martinez, 709 P.2d 594 (Colo. App. 1985) (affirming district court’s decision to strike 

portions of motion that raised issues not properly before the district court).  While GRMD 

purports to seek judgment on the grounds that the Remaining Claims are moot, the requested 

relief is not available on mootness grounds and GRMD has not filed a proper motion for entry of 

judgment. 

A case is moot where a judgment would have no practical legal effect on an existing 
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controversy.  Diehl v. Weiser, 444 P.3d 313, 316 (Colo. 2019).  Mootness is a jurisdictional 

prerequisite because it deprives the Court of a justiciable controversy.  Id.; In re Marriage of 

Thomas, 501 P.3d 290, 294 (Colo. App. 2021).  Thus, dismissal on mootness grounds is a 

dismissal for lack of jurisdiction.  Id.  Accord Powell v. McCormack, 395 U.S. 486, 496 n.7 

(1969) (“[T]his Court lacks jurisdiction to consider the merits of a moot case.”).  Dismissal for 

lack of jurisdiction is not an adjudication on the merits, and therefore must be without prejudice.  

Market Eng’g Corp. v. Monogram Software, Inc., 805 P.2d 1185, 1185-86 (Colo. 1991) 

(vacating the words “with prejudice” from dismissal for lack of jurisdiction and remanding with 

directions for trial court to modify that dismissal was without prejudice).  Accord Peabody Sage 

Creek Mining, LLC v. Colo. Dep’t of Public Health and Env’t, 484 P.3d 730, 738-39 (Colo. App. 

2020) (dismissal for lack of jurisdiction is a determination that the court lacks the power to 

decide the claims and “is necessarily without prejudice.”); Bernstein v. Bankert, 733 F.3d 190, 

224 (7th Cir. 2013) (“A dismissal on mootness grounds is dismissal for lack of jurisdiction . . . 

[and]  “cannot be a dismissal with prejudice.”). 

If any of the Remaining Counterclaims are moot (which Defendants deny, as set forth 

below), the proper relief is dismissal of those claims without prejudice, not the requested entry of 

judgment on the merits.  But GRMD’s primary arguments do not actually raise mootness issues.  

Rather, GRMD seeks entry of judgment on the ground that the damages Headwaters seeks are 

barred by the Exclusion Agreement or because “there is no factual basis that GRMD breached 

any of the agreements,” including the Exclusion Agreement. Motion, pp. 12-14.1  See also 

 
1 GRMD makes a similar argument with respect to Defendants’ claims for damages for breach of 
the Service Agreement.  Motion, p. 13.  Those damages claims have been withdrawn, and 
GRMD makes no argument with respect to the injunctive relief sought in those claims and 
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Motion and Chart, pp. 5-7 (asserting that each of the Remaining Counterclaims “is moot/should 

be dismissed because there is no breach and therefore no damages.”); Motion, p. 16 (stating that 

the Court’s Orders “mooted” the Remaining Counterclaims “either because they were mooted by 

the July 30 Orders or because they should be dismissed.”) (emphasis added).  

GRMD is thus asking the Court to determine the merits of the Counterclaims based upon 

the language of the Exclusion Agreement and deposition testimony filed with its Motion. 

Motion, pp. 12-13.  This is nothing more than a thinly veiled attempt to obtain summary 

judgment. See C.R.C.P. 56.  If a court looks to matters outside the complaint itself in deciding a 

motion to dismiss claims, the motion must be treated as summary judgment motion and disposed 

of as provided in C.R.C.P. 56.  Dunlap v. Colo. Springs Cablevision, Inc., 829 P.2d 1286, 1291 

(Colo.1992).  GRMD’s Motion does not even try to comport with the procedures in Rule 56; 

there is no statement of undisputed facts or attempt to apply the summary judgment standards to 

the claims at issue.  Summary judgment should only be granted when there is a clear showing 

that the applicable legal standards have been met.  People ex rel. Rein v. Meagher, 465 P.3d 554, 

559 (Colo. 2020).  

Moreover, it is long past the deadline for dispositive motions.  This Court’s Amended 

Case Management Order plainly states that “Motions for summary judgment or other dispositive 

motions shall be filed no later January 23, 2023.”  GRMD waited over ten months after that date 

to assert arguments that it could have made, through a proper summary judgment motion, long 

ago.  GRMD should not be allowed to do so through a back-door, misnamed motion for 

 
provides no reason for entry of final judgment with respect to that relief.  
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summary judgment at this late date.2      

Because GRMD has so intertwined these improper summary judgment arguments with 

the other arguments in its Motion, the Motion should be stricken in its entirety.  See Motion, p. 

16 (stating that the Court’s Orders “mooted” the Remaining Counterclaims “either because they 

were mooted by the July 30 Orders or because they should be dismissed.”).  At a minimum, this 

Court should strike the improper summary judgment arguments outlined above from the Motion.  

B. GRMD’s Arguments Fail on the Merits.  

Even if this Court considers GRMD’s improper arguments, GRMD has not established 

any grounds for this Court to enter judgment as a matter of law on the Remaining Counterclaims.  

1. Headwaters Is Entitled To Pursue Its Claims For Damages and Equitable 
Relief For Breach Of The Exclusion Agreement.  
 

GRMD asserts a right to judgment on Count I of Headwaters’ Counterclaims because 

Headwaters has not asserted any recoverable damages.  See Motion pp. 8-14.  GRMD ignores the 

fact that Headwaters’ first Counterclaim also seeks a declaration of rights under the Exclusion 

Agreement.  As set forth below, there is an on-going dispute regarding the rights and obligations 

of GRMD and Headwaters under the Exclusion Agreement – a dispute that can be resolved 

through the requested declaratory relief.  The Motion provides no basis for this Court to enter 

judgment in GRMD’s favor on this claim.  

Similarly, the Motion does not establish a right to judgment on Headwaters’ damages 

claim.  Headwaters is not seeking its fees and costs simply because it prevailed on GRMD’s 

 
2 GRMD apparently recognizes the impropriety of its Motion, acknowledging that this Court may 
require “full Rule 56 briefs” on the issues it raises.  Motion, p. 16.  But GRMD does not mention 
that the timeframe for Rule 56 motions has long passed.  
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claims against it.  Headwaters has asserted an independent counterclaim based on GRMD’s 

breach of various provisions of the Exclusion Agreement.  For example, under § 3.2.1 of the 

Exclusion Agreement, GRMD agreed that it would thereafter have “no right, title or interest” in 

Amenity Fees paid under the parties’ Joint Resolutions and it assigned all interest in same to 

Headwaters.  GRMD also agreed that only Headwaters would provide, operate or maintain 

facilities or services to Granby Ranch and that GRMD would not attempt to provide any 

operation and maintenance services. Exclusion Agreement, § 6.1.  And GRMD agreed not to 

interfere with Headwaters’ operation and maintenance responsibilities or with future 

development of Granby Ranch.  Exclusion Agreement, §§ 6.2-6.3.   

Headwaters’ Counterclaim asserts that GRMD’s claims in this litigation for damages 

based on Amenity Fees paid by Headwaters and for injunctive relief to force Headwaters to 

acquire the ski and golf facilities on behalf of GRMD (for transfer and future operation by 

GRMD) is a breach of the Exclusion Agreement.  See Headwaters Counterclaim I, p. 30.  

Headwaters seeks damages based on the attorneys’ fees and costs Headwaters incurred in 

defending GRMD’s claims against it.3   

Under the Exclusion Agreement, an “Event of Default” occurs, inter alia, if a party fails 

to perform any of its obligations thereunder or takes actions that might reasonably be believed to 

result in the avoidance by court order or otherwise of that party’s obligations under the 

Agreement, interferes in exercise of any party’s rights under the Agreement, or fails to enable the 

other party to perform its obligations thereunder.  See Exhibit 1, § 8.1.  

 
3 Contrary, to GRMD’s assertions, Headwaters and GR Terra have both provided summaries of 
the attorneys’ fees and costs incurred, along with redacted invoices supporting same.   
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Section 8.5.2 of the Exclusion Agreement (cited in Headwaters’ Counterclaim) expressly 

states that: 

The Parties may protect and enforce their rights under this Agreement by such 
suit, action, or special proceedings as they shall deem appropriate, including 
without limitation any proceedings for specific performance of any covenant or 
agreement contained herein, for the enforcement of any other appropriate legal or 
equitable remedy, or for the recovery of damages caused by breach of this 
Agreement, including attorney’s fees and all other costs and expenses incurred in 
enforcing this Agreement. (emphasis added).  
 
Headwaters’ first Counterclaim falls squarely within this provision.  Under the plain 

language of the Exclusion Agreement, Headwaters is entitled to recover the attorneys’ fees and 

costs incurred in enforcing that Agreement as damages for GRMD’s breach.  

Burnett v. Smallwood, 793 P.2d 157 (Colo. 1990), cited by GRMD, confirms this 

conclusion.  In that case the Colorado Supreme Court held that a non-breaching party who 

successfully defends a lawsuit brought in violation of an agreement cannot recover attorneys’ 

fees and costs “unless (1) the agreement expressly provides that remedy, or (2) such an award is 

permitted by statute or court rule.”  Id. at 162 (emphasis added).   

The Colorado Supreme Court applied Burnett’s reasoning in Guarantee Trust Life Ins. 

Co. v. Estate of Casper, 418 P.3d 1163 (Colo. 2018).  An insured brought a claim for 

unreasonable delay or denial of an insurance policy, and the jury awarded damages under the 

policy as well as the insured’s attorneys’ fees and costs.  On appeal, the Court considered 

whether the fees and costs were “actual damages” that could be considered in calculating 

punitive damages.  Because the Colorado statute that provided a cause of action for delay or 

denial of a covered insurance benefit authorized recovery of the insured’s attorneys’ fees and 

court costs for bringing such a claim, the Colorado Supreme Court held that the fees and costs 
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were a component of the plaintiff’s actual damages: 

The two conclusions found in Burnett – that [absent contractual or statutory 
authorization] attorneys fees are not recoverable in the typical breach of contract 
or tort suit and that attorney fees and costs are not actual damages where they are 
not the ‘legitimate consequence’ of the suit – indicate that the inverse is also true.  
In other words, when there is a contractual or statutory basis for the recovery of 
attorney fees, they are recoverable. And when that recovery is the ‘legitimate 
consequence’ of the suit, the fees and costs are deemed to be actual damages. 
 

Id. at 1172.  
 
 The same is true here.  The Exclusion Agreement, like the insurance statute, authorizes a 

suit to enforce that Agreement and expressly authorizes the recovery of attorneys’ fees and costs 

incurred to bring that claim.  Those fees are a legitimate consequence of GRMD’s failure to 

comply with the Exclusion Agreement and Headwaters’ suit to remedy same.  Thus, they are 

recoverable as actual damages.  

2. The Exclusion Agreement Expressly Authorizes Headwaters’ 
Recovery Of Its Attorneys’ Fees and Costs.  
 

 Apparently recognizing that the legal principles above defeat its argument with respect to 

the Exclusion Agreement, GRMD tries to argue that § 8.5.2 of that Agreement is just a 

“reservation of rights” and not a fee-shifting provision.  But § 8.5.2 does more than reserve rights 

to enforce the Agreement.  It expressly authorizes recovery of fees, providing that a party “may” 

enforce the Agreement “by suit” or other appropriate proceedings, “including without limitation . 

. . for the recovery of damages caused by breach of this Agreement, including attorney’s fees and 

all other costs and expenses incurred in enforcing this Agreement.”  Ex. 1, § 8.2.    

 The Colorado courts interpret contractual fee-shifting provisions in a common sense 

manner to effectuate the parties’ intent.  Agritrack, Inc. v. DeJohn Housemoving, Inc., 25 P.3d 

1187, 1191-92 (Colo. 2001); Butler v. Lembeck, 182 P.3d 1185, 1189 (Colo. App. 2007).  In 
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Butler, a lease provided that if default was made in the performance of the lease, “the [Tenants] 

shall be given written notice of any default or breach …. [Tenants] will reimburse [homeowner] 

for reasonable attorneys fees if legal action is required due to [tenants’] actions.”  Id. at 1188-89.  

The court held that the homeowner’s request for fees was authorized by this fee-shifting 

provision, stating “we have found no authority requiring that there be formulaic language in a 

fee-shifting agreement, so long as it clearly informs the parties that a breach of the lease may 

result in an award of attorney fees.”  Id. at 1189.   

Section 8.5.2 of the Exclusion Agreement clearly informed GRMD that a breach of the 

Agreement may result in the recovery of attorneys’ fees and costs incurred to enforce the 

contract or remedy the breach.  GRMD is not entitled to judgment as a matter of law on 

Headwaters’ damages claim.  

3. GRMD Provides No Support For Its Argument That It Has Not 
Breached The Exclusion Agreement Or Its Service Plan.   
  

GRMD’s additional argument that there is no factual support for a breach should be 

summarily denied.  See Motion, p. 14.  The Motion contains no analysis of the relevant terms of 

the Exclusion Agreement or GRMD’s Service Plan, and it does not even try to explain why 

GRMD has not breached those provisions.  GRMD has not met its burden of establishing a right 

to judgment in its favor on these claims.  Kaiser Found. Health Plan of Colo. v. Sharp, 741 P.2d 

714, 718 n.6 (Colo. 1987). (“[I]f the defendant moves for summary judgment on the ground that 

plaintiff does not have an enforceable claim he has the burden of clearly establishing the lack of 

any triable issue of fact and must take the initiative of marshalling a record so showing.”) 
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4. The Remaining Counterclaims are not Moot.  

Finally, GRMD asserts that the Remaining Counterclaims were mooted by the Court’s 

Dispositive Motion Orders. Motion, p. 14.  To the extent this Court deems any of the Remaining 

Counterclaims moot, the only appropriate relief is dismissal of those claims, without prejudice, 

as set forth above.  But the Remaining Counterclaims are not moot because the requested relief 

would have a practical legal effect on an existing controversy.  Diehl, 444 P.3d at 316.  

First, Headwaters has already incurred damages for breach of the Exclusion Agreement 

(Count I).  The damages commenced as soon as Headwaters was forced to hire counsel to defend 

against GRMD’s improper demands. GRMD’s breach – and Headwaters’ right to recover 

damages – are not erased because the Court ruled in Headwaters’ favor on GRMD’s claims.  To 

the contrary, the Court’s Orders confirm that GRMD had no right to enforce the LPA and 

support Headwaters’ alleged breach of the Exclusion Agreement.  Headwaters has a presently 

existing right to recover those damages.  

Similarly, Defendants’ claims for injunctive relief are not moot because the parties 

continue to dispute GRMD’s rights and Defendants’ obligations as asserted in GRMD’s claims 

against Defendants.  Consistent with GRMD’s claims, GRMD’s corporate representative 

confirmed GRMD’s beliefs that Defendants should pay it $ 6 million, representing Amenities 

Fees paid as rent under the LPA, and that GRMD is entitled to force Headwaters to acquire the 

ski and golf amenities on behalf of GRMD for ultimate ownership and operation by the GRMD 

(if not deeded to the Town).  See Exhibit B, Excerpts of 30(b)(6) Deposition of Lauren Kaestner, 

pp. 69-70, 218-19, 272-73, 416.  See also Third Amended Complaint, ¶¶ 24, 42, 54-58, 65-71.   

Defendants’ Remaining Counterclaims (Headwaters’ Count I and both Defendants’ 
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Counts IV) submit that the Exclusion Agreement and GRMD’s Service Plan foreclose GRMD’s 

assertion of those rights.  Ms. Kaestner disputed that conclusion, denying that GRMD 

relinquished its right to Amenities Fees under the Exclusion Agreement, that the Exclusion 

Agreement impacted GRMD’s claim to return of Amenities Fees, and that GRMD’s actions 

violated other provisions of the Exclusion Agreement.  Id. at pp. 214-221, 228-29.  Defendants 

are entitled to seek declaratory and injunctive relief to resolve this on-going dispute. 

The Exclusion Agreement allows “proceedings for specific performance of any covenant 

or agreement contained herein [or] for the enforcement of any other appropriate legal or 

equitable remedy.”  § 8.5.2.  Colorado’s Declaratory Judgment Act, provides that: 

“Any person interested under a  . . . written contract . . .  may have determined 
any question of construction or validity arising under the  . . . contract . . . , or 
obtain a declaration of rights, status, or other legal relations thereunder.”   
 

§ 13-51-106 C.R.S.  It further states that “[a] contract may be construed before or after there has 

been a breach thereof.”  § 13-51-107.   

The Declaratory Judgment Act is to be construed and administered liberally to afford 

relief from uncertainty with respect to legal rights, § 13-51-102, and it authorizes the Colorado 

courts to determine parties’ rights and duties under a contract. Zab, Inc. v. Berenergy, 136 P.3d 

252, 259-60 (Colo. 2006) (affirming trial court’s power to determine the existence of oral 

contract and parties’ rights and duties thereunder); Wysowatchky v. Francis, 483 P.2d 1353, 

1355-56 (Colo. App. 1071) (affirming trial court’s power to declare the validity of option to 

purchase and party’s compliance with its terms).  In addition, C.R.S. § 32-1-207(3)(a) permits 

the Court to enjoin any material departure from a metropolitan district’s service plan. 

Contrary to GRMD’s assertion that “the litigation is done,” Motion p.14, GRMD has 
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filed a notice of appeal.  GRMD clearly disputes the Court’s rulings and continues to assert its 

claims against Defendants.  The Colorado Supreme Court has held that even where money 

judgment is satisfied through payment, the case is not moot, unless, in connection with the 

payment, the parties agree that an appeal will not be sought.  USAA v. Parker, 200 P.3d 350, 357 

(Colo. 2009).  Similarly, even when a party accepts benefits under a judgment, the case and 

subsequent appeal are moot only when “the parties have manifested a mutual intention to bring 

the litigation on the issue appealed to a definite conclusion upon a basis acceptable to all 

parties.”  Id.  at 356.  

Instead of accepting the Court’s rulings, GRMD seeks reversal so that it can pursue its 

claims.  The Court’s judgment on the Remaining Counterclaims will thus have a practical effect 

on an existing controversy.  And it will provide certainty with respect to GRMD’s claimed 

interest in Amenities Fees as well as the parties’ respective rights and obligations relating to the 

Granby Ranch development.  

WHEREFORE, Defendants respectfully request that this Court strike GRMD’s 

Motion or, alternatively, deny the requested relief. 

Dated: November 22, 2023  HUSCH BLACKWELL LLP 
 
/s/ Jamie H. Steiner  
Jamie H. Steiner, #49304 
JoAnn T. Sandifer (Admitted Pro Hac Vice) 
Attorneys for Defendants Headwaters 
Metropolitan District and GR Terra LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 22, 2023 a true and correct copy of the foregoing 
Motion to Strike GRMD’S Motion for Entry of Final Judgment and Alternative Response 
to Same was served via the Colorado Courts e-filing system addressed to the following: 

David K. TeSelle 
Lisa R. Marks 
D. Dean Batchelder 
Patrick M. Sweet 
BURG SIMPSON ELDREDGE HERSH & JARDINE, P.C. 
40 Inverness Drive East 
Englewood, CO 80112 
dteselle@burgsimpson.com 
lmarks@burgsimpson.com 
dbatchelder@burgsimpson.com 
psweet@burgsimpson.com 
Attorneys for Plaintiff 
 
Mark E. Champoux 
Kyler K. Burgi 
DAVIS GRAHAM & STUBBS LLP 
1550 Seventeenth Street, Suite 500 
Denver, CO 80202 
Telephone: (303) 892-9400 
Facsimile: (303) 893-1379 
mark.champoux@dgslaw 
kyler.burgi@dgslaw.com  
Attorneys for Defendant Gray Jay Ventures, LLC and 
Granby Prentice, LLC 
 
 /s/ Ann Stolfa  
       Senior Paralegal 
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MOTION OF DEFENDANTS-APPELLEES TO DISMISS APPEAL 

FOR LACK OF JURISDICTION  
 

 Defendants-Appelles Headwaters Metropolitan District (“Headwaters”), GR 

Terra LLC (“GR Terra”), Gray Jay Ventures, LLC, and Granby Prentice, LLC 

(collectively, “Defendants”) pursuant to Colo. R. App. P. 27, by and through the 

undersigned counsel, move to dismiss this appeal for lack of appellate jurisdiction.  

In support thereof, Defendants state as follows: 

CERTIFICATION OF CONFERRAL 

Counsel for Headwaters and GR Terra has conferred with Counsel for 

Plaintiff-Appellant who objects to this Motion. 

GROUNDS FOR RELIEF 

1. On September 15, 2023, appellant, Granby Ranch Metropolitan District 

(“Appellant” or “GRMD”), filed a notice of appeal from the district court’s orders 
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entered July 30, 2023 (“Orders”) granting motions that disposed of some (but not 

all) claims in the underlying litigation.  Because several claims remain pending in 

the district court, there is no final judgment and GRMD’s notice of appeal should be 

dismissed.  

2. The underlying dispute involves the Granby Ranch development in 

Grand County and the role of two metropolitan districts involved in that 

development. GRMD asserted that it was a third-party beneficiary of a lease-

purchase agreement entered in 2012 (the “LPA”) between one of the districts, 

Headwaters, and the private owner of certain ski and golf amenities at Granby 

Ranch. GRMD’s Third Amended Complaint asserted various claims against 

Headwaters and the other defendants for damages and injunctive relief under the 

LPA.  GRMD also asserted claims under a series of intergovernmental agreements 

relating to the Granby Ranch development.     

3. Headwaters and GR Terra both filed five counterclaims against GRMD 

seeking injunctive relief, damages and attorneys’ fees and asserting that GRMD had 

breached various other agreements between the parties (or their predecessors in 

interest) relating to the Granby Ranch development. See Exhibit A, Headwaters’ 

Counterclaims to Plaintiff’s Third Amended Complaint (filed on November 3, 

2022), pp. 14-39, and Exhibit B, GR Terra’s Counterclaims to Plaintiff’s Third 
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Amended Complaint (filed on November 3, 2022), pp. 14-35.   

4. The Orders that are the subject of this Appeal (and attached to GRMD’s 

notice of appeal): 

a. Granted Defendants’ Renewed Motion Under C.R.C.P. 12(B)(1) 

to Dismiss; and 

b. Granted Defendant/Counterclaim Plaintiff GR Terra’s Cross 

Motion for Summary Judgment on Counts I, II, and III of 

Defendant /Counterclaim Plaintiff GR Terra’s Counterclaims to 

GRMD’s Third Amended Complaint. 

5. The Orders dismissed all GRMD’s claims in its Third Amended 

Complaint and three of GR Terra’s Counterclaims, but did not adjudicate the other 

counterclaims filed by Headwaters and GR Terra.   

6. After entry of the Court’s Orders and GRMD’s notice of appeal, the 

parties have stipulated to the dismissal of the following Counterclaims:   

 Counts II, III, V and VI of Headwaters’ Counterclaims.  

 Count V of GR Terra’s Counterclaims.   

See Stipulation for Dismissal attached as Exhibit C (the Stipulation designates 

whether the dismissal of various claims is with or without prejudice).   

7. In addition, Headwaters and GR Terra have withdrawn any request for 
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damages pursuant to Count IV of each of their Counterclaims, though their claims 

for injunctive relief in those Counts remain pending.  See Exhibit C.  

The following charts summarize the current status of the Defendants’ 

Counterclaims.   

Headwaters’ Counterclaims Against GRMD 

Count Relief Status  
I Declaratory/injunctive relief and 

damages for breach of Exclusion 
Agreement 

Pending  

II Breach of Letter Agreement and 
Master IGA Termination  

Dismissed Per 
Stipulation  

III Breach of Waiver and Release 
Agreement  

Dismissed Per 
Stipulation 

IV Declaratory relief and damages 
for breach/improper modification 
of GRMD Service Plan  

Damages claim 
withdrawn; injunctive 
relief remains pending 

V. Alternative claim for breach of 
Second Granby IGA  

Dismissed Per 
Stipulation   

VI.  Declaratory relief that LPA was 
terminated 

Dismissed Per 
Stipulation  

  
GR Terra Counterclaims Against GRMD 

Count Relief Status  
I  Declaratory relief that LPA was 

terminated  
Summary Judgment 
granted in favor of GR 
Terra  

II Declaratory relief that LPA was 
terminated  

Summary Judgment 
granted in favor of GR 
Terra  

III Judgment quieting title free and 
clear of LPA  

Summary Judgment 
granted in favor of GR 
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Terra  
IV Declaratory Relief and 

Damages for Breach/Improper 
Modification of GRMD Service 
Plan  

Damages claim 
withdrawn; injunctive 
relief remains pending 

V. Breach of Waiver and Release 
Agreement  

Dismissed Per 
Stipulation   

  

8. As set forth above, Headwaters has two pending counterclaims and GR 

Terra has one pending counterclaim (“Remaining Claims”).  Thus, there is no final 

judgment and this Court lacks jurisdiction over this appeal.  

9. This Court’s jurisdiction is limited to final judgments.  C.R.S. § 13-4-

102(1); C.A.R. 1(a)(1).  A final judgment is one “which ends the particular action in 

which it is entered, leaving nothing further for the court pronouncing it to do in order 

to completely determine the rights of the parties involved in the proceeding.”  

Harding Glass Co. v. Jones, 640 P.2d 1123, 1125 & n.2 (Colo. 1982); see also 

Musick v. Woznicki, 136 P.3d 244, 249 (Colo. 2006) (“Generally, judgment in a case 

is deemed final when it ends the particular action in which it is entered, leaving 

nothing further for the court pronouncing it to do except execute the judgment.”).  

10. Colorado Rule of Civil Procedure 54(b) provides that in the absence of 

express direction from the court, “any order or other form of decision, however 

designated, which adjudicates fewer than all the claims or the rights and liabilities 
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of fewer than all the parties shall not terminate the action as to any of the claims, or 

parties . . . .” C.R.C.P. 54(b). 

11. “When summary judgment does not dispose of the entire action, the 

judgment is not final for purposes of appeal unless the trial court expressly 

determines that there is no just reason for delay, and orders entry of final judgment.” 

Redmond v. Chains, Inc., 996 P.2d 759, 762 (Colo. App. 2000) (citing C.R.C.P. 

54(b)); accord Manka v. Martin, 614 P.2d 875, 878 (Colo. 1980); Allied Colorado 

Enterprises Co. v. Grote, 397 P.2d 225, 226-27 (Colo. 1964).  

12. The Orders do not dispose of all claims in the litigation and do not 

contain language explicitly “determin[ing] that there is no just reason for delay,” and 

making “an express direction for the entry of judgment.” C.R.C.P. 54(b). Such 

certification was not requested, and it is not appropriate in any event. As such, there 

is no final judgment, and the trial court retains jurisdiction to decide the remaining 

claims.  Musick, 136 P.3d at 250-51.  

13. GRMD’s Notice of Appeal is not to the contrary.  GRMD does not state 

(nor could it) that a final judgment has entered or that a Rule 54(b) certifications has 

occurred.  GRMD’s attempt to appeal the Orders is therefore facially defective. 

14. GRMD’s appeal was premature and should be dismissed for lack of 

jurisdiction.  Harding Glass Co., 640 P.2d at 1127; Allied, 397 P.2d at 227.  
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WHEREFORE, Defendants-Appellees move this Court for an order 

dismissing appellant GRMD’s appeal for lack of appellate jurisdiction and for such 

other and further relief as this Court deems just and proper. 

Dated this 22 day of November, 2023. 

HUSCH BLACKWELL LLP 
 
 
/s/ Jamie H. Steiner     
Jamie H. Steiner, #49034 
Attorneys for Headwaters Metropolitan 
District and GR Terra LLC 
 
DAVIS GRAHAM & STUBBS LLP 
 
 
/s/ Kyler Burgi      
Mark Champoux, #40480 
Kyler Burgi, #46479 
Attorneys for Gray Jay Ventures, LLC and 
Granby Prentice, LLC 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on this 22nd day of November, 2023, a true and correct 
copy of the foregoing MOTION OF DEFENDANTS-APPELLEES TO 
DISMISS APPEAL FOR LACK OF JURISDICTION was served via the 
Colorado Courts e-filing system on the following: 
 
David K. TeSelle 
Lisa R. Marks 
D. Dean Batchelder 
Burg Simpson Eldredge Hersh & Jardine, P.C. 
40 Inverness Drive East 
Englewood, CO 80112 
Attorneys for Plaintiff-Appellant 
 Granby Ranch Metropolitan District 
 
Mark Champoux, Reg. No. 40480 
Kyler Burgi, Reg. No. 46479 
DAVIS GRAHAM & STUBBS LLP 
1550 17th Street, Suite 500 
Denver, CO  80202 
Attorneys for Defendants-Appellees 
 Gray Jay Ventures, LLC and Granby Prentice, LLC 
 
 

/s/ Ann Stolfa     
      Senior Paralegal 
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DISTRICT COURT, GRAND COUNTY, COLORADO 
307 Moffat Avenue 
Hot Sulphur Springs, CO 80451 

  COURT USE ONLY   

Plaintiff:  GRANBY RANCH METROPOLITAN 
DISTRICT, a quasi-municipal corporation and political 
subdivision of the State of Colorado, 
 
v. 
 

Defendants:  HEADWATERS METROPOLITAN 
DISTRICT, a quasi-municipal corporation and political 
subdivision of the State of Colorado; GRAY JAY 
VENTURES, LLC.; REDWOOD CAPITAL FINANCE 
CO., LLC, GRANBY PRENTICE, LLC; and GR TERRA, 
LLC.  

Attorneys for Headwaters Metropolitan District and GR 
Terra LLC: 
Jamie H. Steiner, #49304 
JoAnn T. Sandifer (Admitted Pro Hac Vice) 
Husch Blackwell LLP 
1801 Wewatta St., Suite 1000 
Denver, CO 80202  
Phone:   303-749-7200 
Fax:   303-749-7272 
E-mail:      jamie.steiner@huschblackwell.com 
                  joann.sandifer@huschblackwell.com 
 

 
Case No. 2021CV30008 
 
Division  1 
 

HEADWATER METROPOLITAN DISTRICT’S ANSWER AND AFFIRMATIVE 
DEFENSES TO PLAINTIFF’S THIRD AMENDED COMPLAINT, JURY DEMAND, AND 

COUNTERCLAIMS 

 
Defendant Headwaters Metropolitan District (“Defendant” or “Headwaters”) submits this 

answer, affirmative defenses, jury demand and counterclaims to Plaintiff Granby Ranch 
Metropolitan District’s Third Amended Complaint (“Amended Complaint”).   

PARTIES, JURISDICTION, AND VENUE 

1. Defendant admits that GRMD was organized as a Metropolitan District pursuant 
to the Colorado Special District Act, Section 32-1-101 et seq., C.R.S.  The remainder of the 

HB: 4860-7261-8810.2 

DATE FILED: November 3, 2022 5:05 PM 
FILING ID: D3778A7889784 
CASE NUMBER: 2021CV30008 
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allegations in paragraph 1 are legal conclusions to which no response is required.  To the extent 
further response is required, Defendant denies these allegations.   

2. Admit.  

3. Defendant lacks sufficient knowledge or information to form a belief as to the 
allegations of paragraph 3 and footnote 1and therefore denies same.    

4. Defendant lacks sufficient knowledge or information to form a belief as to the 
allegations of paragraph 4 and therefore denies same.   

5. Defendant lacks sufficient knowledge or information to form a belief as to the 
allegations of paragraph 5 and therefore denies same.   

6. Defendant admits that it and GRMD are located within Grand County, Colorado 
as is the leased premises referred to in the Amended Complaint.  The balance of the allegations 
of paragraph 7 are legal conclusions to which no response is required.  To the extent further 
response is required, Defendant denies these allegations.   

GENERAL ALLEGATIONS 

7. Defendant admits that GRH, Headwaters and GRMD are separate entities, but 
denies that they are related entities.  Defendant is without sufficient knowledge and information 
to form a belief as to the balance of the allegations in paragraph 7 and therefore denies same.   

8. Defendant states that the Service Plan referenced in paragraph 8 and as 
subsequently amended, speaks for itself and denies any characterization of that document 
inconsistent with the terms thereof.  Defendant admits that it was originally called SolVista 
Metropolitan District No. 1 and that its name was changed to Headwaters on October 23, 2004.  
Defendant denies the balance of the allegations in paragraph 8.  

9. Defendant states that the Service Plans referenced in paragraph 9 and attached to 
the Amended Complaint as Exhibits 1 and 2 and as subsequently amended speak for themselves 
and denies any characterization of those documents inconsistent with the terms thereof.  
Defendant admits that GRMD was originally called SolVista Metropolitan District No. 2 and its 
name was changed to GRMD on October 23, 2004.  Defendant denies the balance of the 
allegations in paragraph 9.  

10. Defendant states that it is unable to respond to the first sentence of paragraph 10 
as the term “property” is not defined.  Defendant denies the second sentence of paragraph 10.  
Defendant states that the remainder of the allegations of paragraph 10 are either characterizations 
of documents that speak for themselves or legal conclusions, to which no response is required.  
To the extent a response is required to these allegations, Defendant denies same.    

11. Defendant denies the allegations of paragraph 11.  
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12. Defendant states that the Consolidated Service Plan referenced in paragraph 12 
and attached to the Amended Complaint as Exhibit 3 and as subsequently amended speaks for 
itself and denies any characterization of that document inconsistent with the terms thereof. 

13. Defendant states that it is unable to respond to the first sentence of paragraph 13 
as the term “affairs” is ambiguous and the timeframe referenced is not defined.  The remainder 
of the allegations are characterizations of the Master IGA, and that document speaks for itself.  
Defendant denies any characterization of the Master IGA inconsistent with the terms thereof and 
also states that the Master IGA was terminated and of no force in effect as of June 1, 2006. 

14. The allegations of paragraph 14 are characterizations of the Master IGA, and that 
document speaks for itself.  Defendant denies any characterization of the Master IGA 
inconsistent with the terms thereof and also states that the Master IGA was terminated as of 
June 1, 2006, and is of no force in effect. 

15. The allegations of paragraph 15 are characterizations of the Fee Resolution 
attached to the Amended Complaint as Exhibit 4.  The Fee Resolution speaks for itself, and 
Defendant denies any characterization of the Fee Resolution in paragraph 16 or in footnote 2 
inconsistent with the terms thereof.  Defendant also states that the Fee Resolution was 
superseded in its entirety on July 17, 2013, and is of no force and effect.  

16. The allegations of paragraph 16 are characterizations of the Fee Resolution 
attached to the Amended Complaint as Exhibit 4.  That document speaks for itself, and 
Defendant denies any characterization of the Fee Resolution inconsistent with the terms thereof.  
Defendant also states that the Fee Resolution was superseded in its entirety on July 17, 2013, and 
is of no force and effect.  

17. Admit.  Defendant also states that the Granby IGA was superseded and replaced 
in its entirety on November 8, 2016, and is of no force and effect.  

18. The allegations of paragraph 18 are characterizations of the Granby IGA attached 
to the Amended Complaint as Exhibit 5.  That document speaks for itself, and Defendant denies 
any characterization of the Granby IGA inconsistent with the terms thereof.  Defendant also 
states that the Granby IGA was superseded and replaced in its entirety on November 8, 2016, and 
is of no force and effect.  

19. The allegations of paragraph 19 are characterizations of the Granby IGA attached 
to the Amended Complaint as Exhibit 5.  That document speaks for itself, and Defendant denies 
any characterization of the Granby IGA inconsistent with the terms thereof.  Defendant also 
states that the Granby IGA was superseded and replaced in its entirety on November 8, 2016, and 
is of no force and effect.  

20. Defendant admits the allegations in the second sentence of paragraph 20.  
Defendant denies the allegations of the first and third sentences of paragraph 20.    
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21. The allegations of paragraph 21 are characterizations of the LPA attached to the 
Amended Complaint as Exhibit 6.  That document speaks for itself, and Defendant denies any 
characterization of the LPA inconsistent with the terms thereof. 

22. Defendant denies the allegations of paragraph 22 and the allegations of footnote 
3.  

23. Defendant denies the first sentence of paragraph 23.  Defendant states that the 
remainder of the allegations of paragraph 23 are either characterizations of documents that speak 
for themselves or legal conclusions, to which no response is required.  To the extent a response is 
required to these allegations, Defendant denies same and denies any characterization of the LPA 
inconsistent with the terms thereof.   

24. The first sentence of paragraph 24 is a legal conclusion to which no response is 
required, and to the extent a response is required, Defendant denies that conclusion.  Defendant 
denies the remainder of the allegations of paragraph 24.      

25. Defendant denies the allegations of paragraph 25.  

26. The allegations of paragraph 26 are characterizations of the LPA attached to the 
Amended Complaint as Exhibit 6.  That document speaks for itself, and Defendant denies any 
characterization of the LPA inconsistent with the terms thereof.  

27. Defendant lacks sufficient knowledge or information to form a belief as to the 
allegations of paragraph 27 and therefore denies same.  Defendant further states that all claims 
against Redwood Capital has been dismissed with prejudice.  

28. The allegations of paragraph 28 are characterizations of the LPA attached to the 
Amended Complaint as Exhibit 6.  That document speaks for itself, and Defendant denies any 
characterization of the LPA inconsistent with the terms thereof. 

29. Defendant states that it is unable to respond to paragraph 29 as the term “Non-
Disturbance Agreement” is ambiguous and undefined, and the allegations of paragraph 29 are 
characterizations of the LPA attached to the Amended Complaint as Exhibit 6.  That document 
speaks for itself, and Defendant denies any characterization of the LPA inconsistent with the 
terms thereof. 

30. Defendant admits the first sentence of paragraph 30.  Defendant denies the 
remainder of the allegations of paragraph 30.     

31. Defendant is unable to respond to the allegations in the first and second sentences 
of paragraph 31 as the terms “control” and “homeowner-controlled” are vague and ambiguous; 
to the extent a response to those allegations is required, Defendant denies same.  Defendant 
admits that it, GRMD and Granby Ranch Metropolitan Districts Nos. 2 through 8 agreed to 
terminate the Master IGA pursuant to the Termination of Intergovernmental Agreement attached 
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to the Amended Complaint as Exhibit 8 and admits that in Recital G of that Termination 
Agreement, the parties indicated their intent that GRMD operate independently of Headwaters.  
Defendant denies all allegations of paragraph 31 not expressly admitted herein.    

32. The allegations of paragraph 32 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies same.   

33. Defendant lacks sufficient knowledge or information to form a belief as to the 
allegations contained in the last sentence of paragraph 33 and therefore denies same.  The 
remaining allegations of paragraph 33 are characterizations of the referenced letter dated 
September 1, 2020.  That document speaks for itself, and Defendant denies any characterization 
of the letter dated September 1, 2020 inconsistent with the terms thereof.  

34. Defendant admits the first three sentences of paragraph 34.  Defendant lacks 
sufficient knowledge or information to form a belief as to the allegations of the final sentence of 
paragraph 34 and therefore denies same.  

35. Defendant admits that, on August 14, 2020, after providing all notices required by 
Colorado statute, the Public Trustee held a public sale of the Leased Premises and other property 
subject to the Deed of Trust.  Following the sale, the Public Trustee issued a Certificate of 
Purchase for the subject property, including the Leased Premises, to Granby Prentice.  Granby 
Prentice assigned the Certificate of Purchase to GP Granby Holdings LLC (now known as Gray 
Jay Ventures, LLC).  After the expiration of the redemption period, title to the property vested in 
GP Granby Holdings free and clear of all liens and encumbrances junior to the Deed of Trust, 
including the LPA.  On August 27, 2020, the Public Trustee issued a Public Trustee’s Deed to 
GP Granby Holdings granting it title to the Leased Premises and other subject property, which 
deed was recorded in the land records for Grand County on August 1, 2020 at Reception No. 
202000007560.  Defendant is without sufficient knowledge or information to form a belief as to 
the remainder of the allegations in paragraph 35 and denies same.  Defendant denies all 
allegations of paragraph 35 not admitted herein.  

36. Defendant denies the first sentence of paragraph 36.  Defendant admits the 
allegation of the second sentence of paragraph 36 and further states that the LPA was terminated 
through the foreclosure, based upon the notice of termination referenced in paragraph 40, and 
other means.  Defendant lacks sufficient knowledge or information to form a belief as to the 
remainder of the allegations of paragraph 36 and therefore denies same.    

37. Defendant denies that Redwood Capital ever delivered to it the agreement 
referenced in paragraph 37.  Defendant lacks sufficient knowledge or information to form a 
belief as to the remainder of the allegations of paragraph 37 and therefore denies same. 

38. Defendant acknowledges that the allegations of paragraph 38 may state Plaintiff’s 
legal positions, but Defendant denies those conclusions and states that the LPA was terminated 
via the foreclosure, or alternatively, based upon the notice of termination referenced in paragraph 
40 below or, alternatively, by other means in accordance with the terms of the LPA.   
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39. Defendant states that the allegations of paragraph 39 are characterizations of the 
LPA attached to the Amended Complaint as Exhibit 6.  That document speaks for itself, and 
Defendant denies any characterization of the LPA inconsistent with the terms thereof. Defendant 
further states that first sentence of paragraph 39 states a legal conclusion to which no response is 
required; to the extent a response is required, Defendant denies same.  Defendant denies the 
allegations of the second and third sentences of paragraph 39.   

40. Admit.   

41. The allegations of paragraph 41 are characterizations of the LPA.  That document 
speaks for itself, and Defendant denies any characterization of the LPA inconsistent with the 
terms thereof. 

42. Defendant denies the allegations of paragraph 42.   

43. Defendant states that the first sentence of paragraph 43 states a legal conclusion to 
which no response is required; to the extent a response is required, Defendant denies same.  
Defendant denies the allegations of the second sentence of paragraph 43.  

44. Defendant admits the first sentence of paragraph 44.  Defendant denies the 
second, third and last sentences of paragraph 44.  Defendant lacks sufficient knowledge or 
information to form a belief as to the remainder of the allegations of paragraph 44 and therefore 
denies same.  

45. Defendant admits the first and third sentences of paragraph 45.  Defendant lacks 
sufficient knowledge and information to form a belief as to the allegations in the second sentence 
of paragraph 45 and therefore denies same. Defendant denies the last sentence of paragraph 45. 

46. Defendant denies the allegations of paragraph 46.    

47. Defendant admits that GR Terra purchased the property formerly subject to the 
LPA on or about May 5, 2021, but Defendant deny that the property was subject to the LPA at 
the time of GR Terra’s purchase because the LPA had been extinguished and terminated prior to 
that time.    

FIRST CLAIM FOR RELIEF 
(Breach of Contract against Gray Jay Ventures) 

48. Defendant incorporates its responses to all of the allegations contained in the 
foregoing paragraphs as if the responses were fully restated herein. 

49-53.  The allegations made in paragraphs 49-53 are not directed at Defendant and 
therefore no response is necessary.  To the extent a response is deemed necessary, Defendant 
denies same.  
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SECOND CLAIM FOR RELIEF 
(Breach of Contract against Headwaters) 

54. Defendant incorporates its responses to all of the allegations contained in the 
foregoing paragraphs as if the responses were fully restated herein. 

55. Defendant denies the allegations of paragraph 55.  

56. Defendant denies the allegations of paragraph 56.  Further, the Court has 
dismissed any claims against Headwaters under the Granby IGA. 

57. Defendant admits that it had knowledge that the LPA existed.  The balance of the 
allegations of paragraph 57 state legal conclusions to which no response is required; to the extent 
a response is deemed necessary, Defendant denies the same.  

58. Defendant denies the allegations of paragraph 58 and denies Plaintiff’s right to the 
requested relief.  Further, the Court has dismissed any claims against Headwaters under the 
Granby IGA.  

THIRD CLAIM FOR RELIEF 
(Breach of Contract against Granby Prentice) 

59. Defendant incorporates its responses to all of the allegations contained in the 
foregoing paragraphs as if the responses were fully restated herein. 

60-64. The allegations made in paragraphs 60-64 are not directed at Defendant and 
therefore no response is necessary.  To the extent a response is deemed necessary, Defendant 
denies same.  

FOURTH CLAIM FOR RELIEF 
(Breach of Contract Against GR Terra) 

65. Defendant incorporates its responses to all of the allegations contained in the 
foregoing paragraphs as if the responses were fully restated herein. 

66-71.  The allegations made in paragraphs 66-71 are not directed at Defendant and 
therefore no response is necessary.  To the extent a response is deemed necessary, Defendant 
denies same. 

FIFTH CLAIM FOR RELIEF 
(Declaratory Judgment against Gray Jay Ventures and GR Terra) 

72. Defendant incorporates its responses to all of the allegations contained in the 
foregoing paragraphs as if the responses were fully restated herein.   
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73-80.  The allegations made in paragraphs 73-80 are not directed at Defendant and 
therefore no response is necessary.  To the extent a response is deemed necessary, Defendant 
denies same.  

SIXTH CLAIM FOR RELIEF 
(Declaratory Judgment and Injunctive Relief: Covenant Running with the Land 
against Headwaters, GR Terra, Gray Jay Ventures, and Granby Prentice) 

 
81. Defendant incorporates its responses to all of the allegations contained in the 

foregoing paragraphs as if the responses were fully restated herein.   
 

82. The allegations of paragraph 82 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies the allegations of paragraph 82. 

83. The allegations of paragraph 83 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies the allegations of paragraph 83. 

84. Defendant denies the allegations of paragraph 84.  

85. The allegations of paragraph 85 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies the allegations of paragraph 
85. 

86. Defendant denies the allegation of paragraph 86 and Plaintiff’s right to the relief 
requested therein. 

General Denial 

Headwaters denies each allegation of the Amended Complaint that is not specifically 
admitted herein, including any factual allegations in the paragraph titled WHEREFORE to which 
a response is deemed necessary.  

Affirmative Defenses 

1. The Amended Complaint fails to state a claim upon which relief may be granted.  

2. The Amended Complaint fails because GRMD lacks standing to bring its claims 
against Headwaters. Neither the terms of the Second Amended and Restated Lease Purchase 
Agreement (“LPA”) nor the surrounding circumstances establish in clear terms or by necessary 
implication that the owner of the Leased Premises (GRH) and Headwaters intended to confer a 
direct benefit on GRMD when they entered the LPA giving Headwaters the right to lease the 
Leased Premises and an option to purchase during the 50-year lease term.  Because Headwaters’ 
breach of contract claim in essence seeks to force Headwaters to exercise rights under the LPA, 
it lacks standing to bring that claim.  
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3. To the extent that GRMD was a third-party beneficiary to the LPA at the time that 
document was executed in 2012 (which Defendant disputes), GRMD waived and relinquished 
those rights through various agreements it entered subsequent to 2012, including, without 
limitation: the Exclusion Agreement dated April 21, 2010 by and between GRMD, Headwaters, 
and Granby Realty Holdings, Inc. (“GRH”); the Letter Agreement dated August 22, 2016 by and 
between GRMD, Headwaters, GRMD No. 8 and GRH, as amended in 2017 and 2018; the 2016 
Second Amendment to the GRMD Service Plan and 2016 Amendment to the Service Plan for 
Headwaters; the November 17, 2017 Termination of Intergovernmental Agreement by and 
between GRMD, GRMD Nos. 2-8 and Headwaters; and the Waiver and Release Agreement 
entered in April of 2018 by and between GRMD, GRMD No. 8, Headwaters and GRH  (all of 
the foregoing agreements are more fully described in GR Terra’s Counterclaims).  Therefore, 
GRMD does not have standing to seek to enforce the LPA, to seek a declaratory judgment 
regarding its validity and existence, or to seek damages for alleged breach of the LPA. 

4. GRMD lacks standing to bring its claims for breach of contract and declaratory 
relief because it asserts no facts that constitute injury-in-fact to GRMD; GRMD did not pay any 
of the Amenity Fees that allegedly constitute “equity” under the LPA and that give rise to 
GRMD’s alleged damages and GRMD does not use the amenities that are the subject of the 
LPA.   

5. To the extent that GRMD seeks to bring claims on behalf of GRMD Nos. 2-8 or 
asserts rights or obligations to those entities, these claims fail for lack of standing in that GRMD 
has pleaded no facts to establish that those entities have assigned or otherwise transferred any 
claims to GRMD.  

6. GRMD’s breach of contract claim against Headwaters fails because none of the 
contracts relied upon by GRMD impose any obligation upon Headwaters to acquire the Leased 
Premises on behalf of GRMD and to the extent any of those contracts ever so required (which 
Headwaters disputes) the contracts have been terminated and amended such that there is no 
current obligation upon Headwaters to acquire the Leased Premises on GRMD’s behalf or to 
acquire the Leases Premises at all.   

7. GRMD is estopped and/or otherwise barred from bringing its breach of contract 
claim against Headwaters GR Terra in that GRMD waived and relinquished any right to compel 
enforcement of the LPA through various agreements it entered subsequent to 2012, including, 
without limitation: the Exclusion Agreement dated April 21, 2010 by and between GRMD, 
Headwaters, and Granby Realty Holdings, Inc. (“GRH”); the Letter Agreement dated August 22, 
2016 by and between GRMD, Headwaters, GRMD No. 8 and GRH, as amended in 2017 and 
2018; the 2016 Second Amendment to the GRMD Service Plan and 2016 Amendment to the 
Service Plan for Headwaters; the November 17, 2017 Termination of Intergovernmental 
Agreement by and between GRMD, GRMD Nos. 2-8 and Headwaters; and the Waiver and 
Release Agreement entered in April of 2018 by and between GRMD, GRMD No. 8, Headwaters 
and GRH (all of the foregoing agreements are more fully described in GR Terra’s 
Counterclaims).   
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8. GRMD’s breach of contract claim and request for damages against Headwaters 
based on alleged “equity” from the payment of Amenity Fees as rent under the LPA fails because 
GRMD terminated and waived any rights it had to Amenity Fees collected under the Amenity 
Fee Resolution and/or Amenity Fee Agreement and released any claim to same in an agreement 
that Granby Realty Holdings LLC, Headwaters and GRMD entered on April 21, 2010, called the 
“Exclusion Agreement.”  Under provision 3.2.1 of the Exclusion Agreement, where it 
“acknowledged and agreed” that the Amenity Fees paid under the 2005 Fee Resolution were 
payable solely to Headwaters and that GRMD had “no right, title or interest thereto.” 

9. GRMD’s breach of contract claim and request for damages against Headwaters 
based on alleged “equity” from the payment of Amenity Fees as rent under the LPA fails because 
GRMD terminated and waived any rights it had to Amenity Fees collected under the 2005 or 
2013 Amenity Fee Resolution and/or the 2005 or 2013 Amenity Fee Agreement and released any 
claim to same in an agreement that Granby Realty Holdings LLC, Headwaters and GRMD 
entered on April 21, 2010, called the “Exclusion Agreement.”  Under provision 3.2.1 of the 
Exclusion Agreement, where it “acknowledged and agreed” that the Amenity Fees paid under the 
2005 Fee Resolution were payable solely to Headwaters and that GRMD had “no right, title or 
interest thereto” and agreed to fully cooperate to give effect to the intent and purpose of that 
Agreement. 

10. GRMD’s breach of the 2003 Master IGA claim against Headwaters fails because 
the 2003 Master IGA was expressly terminated by the 2006 Master IGA, section 10.5 stating: 
“the 2003 IGA is hereby terminated as of the date of this Agreement and shall be of no further 
force or effect.”  

11. GRMD’s breach of contract claim against Headwaters is barred by failure of 
GRMD or other parties to satisfy necessary condition precedent in the LPA and/or 2003 Master 
IGA and 2016 Granby IGA. 

12. GRMD’s breach of contract claim and request for damages against Headwaters 
based on alleged “equity” from the payment of Amenity Fees as rent under the LPA are barred, 
waived and released under the terms of the agreement dated April of 2018 between GRH, 
Headwaters, GRMD, and Granby Ranch Metropolitan District No. 8 (“Waiver and Release 
Agreement”) and the GRMD’s broad release and waiver of liability granted to Headwaters 
therein.  

13. GRMD’s claims for breach of contract and for declaratory relief against 
Headwaters fail to state a claim for relief because the LPA was extinguished by foreclosure. The 
LPA was recorded after and junior to the Deed of Trust and there are no facts to prove that any 
subordination, non-disturbance and attornment agreement was ever tendered, executed, or 
recorded, therefore the LPA was extinguished pursuant to C.R.S. § 38-38-501 via the 2020 
foreclosure. 

14. GRMD’s claims for breach of contract and for declaratory relief against 
Headwaters fail because even if the LPA survived the foreclosure and Gray Jay succeeded to the 
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rights of landlord thereunder, on November 11, 2020, Gray Jay notified Headwaters in 
accordance of the terms of the LPA that if the LPA was not terminated by way of foreclosure, 
Gray Jay was electing to terminate the LPA pursuant to section 10 thereof based upon 
Headwaters’ failure to operate the Amenities for more than thirty days.  If not previously 
terminated, the LPA was terminated by that notice.   

15. GRMD’s claims for breach of contract and for declaratory relief against 
Headwaters fail because even if the LPA was not terminated by the foreclosure or by Gray Jay’s 
exercise of its option to terminate as set forth above, the LPA was terminated by Headwaters’ 
failure to appropriate Amenity Fees for payment of rent for calendar years 2021, 2022 and 2023. 
Under Section 2(a) of the LPA, the LPA automatically terminated by its own terms upon 
Headwaters’ failure to appropriate Amenity Fees to be paid pursuant to the terms of the Lease, 
an appropriation requirement mandated by C.R.S. § 29-1-110 and Colo. Const. Art. XI, § 6; 
therefore, the LPA terminated as of January 1, 2021 and/or as of the ensuing calendar years for 
which Headwaters failed to appropriate funds for payment of rent under the LPA.  

 
16. To the extent GRMD’s claims for declaratory relief seeks to compel Headwaters 

to perform obligations under the LPA, that claim is barred by the Colorado Governmental 
Immunity Act (“CGIA”), Colo. Rev. Stat. § 24-10-102 et. seq. in that a governmental entity 
cannot be compelled to specifically perform a contract.  

 
17. GRMD’s claim for breach of the LPA against Headwaters and request for 

damages fails because GRMD’s rights are limited by the terms of the contract in that a third-
party beneficiary cannot have greater rights than the parties to the contract and (i) the LPA 
allows for termination thereof based upon various circumstances, including foreclosure, default, 
or Headwaters’ failure to appropriate rental payments; (ii) the LPA did not require Headwaters to 
acquire the Leased Premises prior to 2062; (iii) the LPA precludes any recoupment of the rental 
payments by Headwaters and precludes recovery of consequential damages; and (iv) rental paid 
under the LPA does not constitute equity toward the purchase price of the Amenities.  

18. GRMD’s claim for breach of the LPA against Headwaters and request for 
damages is barred by the terms of the LPA which limit remedies for default and preclude 
recoupment of rental payments and recovery of consequential damages.  

19. GRMD’s claim for breach of the LPA against Headwaters is barred by GRMD’s 
failure to adhere to mandatory contractual obligations and remedies in the LPA, including but 
not limited to, satisfaction of the default and notice provisions of the LPA before filing suit 
(including but not limited to LPA Section 24(b). 

20. GRMD’s breach of contract claim against Headwaters fails because the LPA and 
the purchase option therein are void under the statute of frauds in that the purchase option did not 
contain a sufficiently definite purchase price.  

21. GRMD’s breach of contract claim against Headwaters fails because to the extent 
the  LPA is construed to impose an obligation on Headwaters to appropriate funds in any lease 
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year for the payment of rent or for the payment of the purchase price for acquisition of the 
Amenities, the LPA is void under C.R.S. § 29-1-110, which prohibits local governments from 
spending or contracting to spend “any money, or incur any liability, or enter into any contract 
which, by its terms, involves the expenditures of money in excess of amounts appropriated” and 
under Colo. Const. Art. XI, § 6, which renders such obligations an illegal debt of a government 
body.   

22. GRMD is estopped and/or otherwise barred from bringing its breach of contract 
claim against Headwaters based upon its own conduct, including but not limited to its failure to 
tender any funds towards the purchase of the Leased Premises, its failure to acquire the 
Amenities under the Second Granby IGA (as defined in GR Terra’s Counterclaims), its failure to 
demand that Headwaters perform under the LPA or take action to protect any rights under the 
LPA prior to the foreclosure and sale of the Leased Premises, and GRMD’s own failure to take 
any action to protect any alleged rights under the LPA prior to the foreclosure and sale of the 
property subject to the LPA.  

23. GRMD’s breach of contract claim against Headwaters is barred under the doctrine 
of impossibility.  Even if Headwaters had wanted to purchase the Leased Premises before the 
LPA was terminated, sufficient Amenity Fees had not been collected for it to acquire the Leased 
Premises under the terms of the LPA and Headwaters did not have sufficient funds to pay the 
Purchase Price from funds other than Amenity Fees and did not have the Landlord’s consent to 
pay the Purchase Price from funds other than the Amenity Fees or the availability of any such 
funds.  Moreover, Headwaters does not have sufficient funds to operate the Amenities and carry 
out the obligations of the Tenant under the terms of the LPA.  

24. GRMD’s breach of contract claim against Headwaters fails because following the 
2020 foreclosure, the owner of the Leased Premises treated the LPA as terminated and never 
demanded that Headwaters perform any obligations as Tenant under the LPA, a necessary 
precondition to any alleged breach of contract on the part of Headwaters under the LPA.  

  
25. GRMD is estopped and/or otherwise barred from bringing its breach of contract 

claim against Headwaters due to its own breach of the Second Granby IGA and its own failure to 
acquire the Leased Premises or to tender any funds towards the purchase of the Leased Premises. 

26. GRMD is estopped and/or otherwise barred from bringing its breach of contract 
claim against Headwaters due to its own breach of its Service Plan, as amended in 2016, or 
alternatively, its attempt to materially modify the terms of its Service Plan to reinstate the roles 
and obligations of GRMD as the “Tax District” and Headwaters as the “Service District” without 
approval of the Town of Granby as required by C.R.S. § 32-1-207(2)(a). 

27. GRMD is estopped and/or otherwise barred from bringing its breach of contract 
claim against Headwaters because, to the extent Headwaters has any liability under the 2016 
Granby IGA, GRMD is jointly and severally liable for Headwaters’ obligations and Headwaters 
is therefore entitled to an offset from GRMD for the full amount of any such liability imposed 
upon Headwaters under the 2016 Granby IGA.  
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28. GRMD’s breach of contract claim is barred by the applicable statute of limitations 
because its breach of contract claim arose on December 31, 2012 when the LPA was executed in 
that the LPA – the only contract between Headwaters and the owner of the Leased Premises – 
did not obligate Headwaters to acquire the Leased Premises.   

29. GRMD’s alleged damages for breach of contract, if any, are speculative and not 
caused by the alleged breach of contracts by Headwaters. 

30. To the extent GRMD obtains an award of damages against Headwaters in this 
case, collection of any damages is limited to the procedure set forth in C.R.S. § 13-60-101.   

31. GRMD’s damages alleged for breach of contract, if any, are barred by the 
doctrine of superseding or intervening causes. 

32. GRMD’s damages alleged for breach of contract, if any, are barred in whole or in 
part by its failure to mitigate their damages, if any. 

33. GRMD’s damages alleged for breach of contract, if any, are caused by the acts or 
omissions of third parties.  

34. GRMD’s claims are barred in whole or in part by one or more of the doctrines of 
latches, estoppel, waiver, acquiescence, or ratification. 

35. Headwaters expressly reserves the right to rely upon affirmative defenses asserted 
by other defendants and to assert additional affirmative defenses that may become known 
through ongoing investigation and discovery. 

Jury Demand  

 Headwaters hereby demands a jury trial, pursuant to C.R.C.P. 38, on all issues so triable.  

Prayer for Relief  

 WHEREFORE, Headwaters respectfully requests that the Plaintiff’s claims be dismissed 
with prejudice, Plaintiff takes nothing, Judgment be entered in Headwater’s favor on Plaintiff’s 
claims, Headwaters be awarded attorneys’ fees and costs in defending against Plaintiff’s claims, 
and such other and further relief as the Court deems just and proper.  

**** 
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Counterclaims 

Headwaters Metropolitan District (“Headwaters”), by and through the undersigned 
counsel, and for its Counterclaims against Granby Ranch Metropolitan District (“GRMD”) states 
as follows:  

Introduction 
 

1. These claims are filed in response to GRMD’s lawsuit attempting to enforce 
alleged contract rights against Headwaters.  As GRMD’s complaint recognizes, these two public 
bodies – and the developer and owner of the Granby Ranch Development – entered a series of 
agreements originally designed to facilitate the development.   

2. But GRMD’s claims are based upon a selective, inaccurate, and blatantly 
misleading recitation of the relevant facts. Headwaters disputes that GRMD ever had the right to 
enforce the alleged contractual obligations it seeks to impose on Headwaters in this lawsuit, but 
even if it did, those claims are now squarely defeated by GRMD’s express termination of the 
Master IGA (and all versions thereof), amendment of its service plan, GRMD’s repeated 
acknowledgements and agreements that the prior relationship between the two Districts had been 
severed and terminated, and GRMD’s contractual relinquishment of the precise claims it now 
tries to assert against Headwaters.  

3. GRMD ignores the crucial and dramatic change in the relationships and 
agreements between GRMD and Headwaters over the years. It is GRMD, not Headwaters, who 
has breached the agreements between these two parties by filing this lawsuit.  GRMD’s claims 
are not only frivolous when viewed in light of all relevant facts, they constitute a breach of 
material provisions of at least three separate agreements between the parties as well as GRMD’s 
own Service Plan.  Headwaters therefore seeks relief from this Court in the form of an order of 
specific performance, damages, and attorneys’ fees.  

Parties, Venue and Jurisdiction 

4. Counterclaim Plaintiff Headwaters is a Metropolitan District organized and 
existing pursuant to the Colorado Special District Act, § 32-1-101 et seq., C.R.S. 

 
5. Counterclaim Defendant GRMD is a Metropolitan District organized and existing 

pursuant to the Colorado Special District Act, § 32-1-101 et seq., C.R.S. 

6. The Court possesses personal jurisdiction over Counterclaim Defendant because it 
filed the litigation in this venue, among other reasons. 

7. The Court possesses subject matter jurisdiction over the issues raised herein 
pursuant to Article 6, Section 9 of the Constitution of the State of Colorado. 
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8. Venue is proper in this Court pursuant to C.R.C.P. 98(c) because Headwaters and 
GRMD are located within the County of Grand, State of Colorado and the real property that is 
the subject of this lawsuit is located entirely within the County of Grand, State of Colorado.  

General Allegations 

Creation of the Special Districts and Master IGA 

9. In 2003, SolVista Corp. was the owner and private developer of Granby Ranch, 
an approximately 5,000 acre planned mixed use development in Grand County.  In accordance 
with an Annexation and Development Agreement, dated March 5, 2003, entered into by SolVista 
Corp. and the Town of Granby (“Town”), the Town approved Service Plans in July 2003, 
relating to the development of Granby Ranch.  The Service Plans attached as Exhibits 1 and 2 to 
the Amended Complaint, encompassed approximately 3570 of the total 5000-acre development.    
By 2005, SolVista Corp. had transferred all of the property it then owned, including that within 
the Service Areas of the Service Plans, to Granby Realty Holdings LLC (“GRH”) which 
included, but was not limited to, the areas comprising the golf course and ski resort, and related 
amenities.   

10. In 2005, GRH obtained financing for the development from Redwood Capital 
Finance Co., LLC (“Redwood”).  GRH granted Redwood a deed of trust to secure repayment of 
that debt (the “Deed of Trust”).  The Deed of Trust encumbered the golf course and ski resort 
along with the other property transferred to GRH from SolVista Corp.  The Deed of Trust was 
recorded with the Grand County Clerk and Recorder on June 2, 2005.   

11. Headwaters was organized to coordinate the acquisition, financing, and 
construction of public improvements, including streets and roadways, safety protection systems, 
water improvements, sanitary sewer and storm drainage, and park and recreation facilities, 
benefitting Granby Ranch (collectively, the "Facilities”) and for the management, operation and 
maintenance of improvements not conveyed to the Town.   

12. GRMD was organized contemporaneously with Headwaters, in order to provide 
the funding for the Facilities and other purposes as set forth in its Service Plan.  

13. The Service Plans for Headwaters and GRMD set forth the relationship between 
Headwaters and GRMD and provided that Headwaters was to construct, manage, own, operate 
and maintain the Facilities and provide services to Granby Ranch, and GRMD was to produce 
tax and other revenue sufficient to pay all costs related to the construction, financing, acquisition, 
operation, and maintenance of the Facilities.  The Service Plans are attached to the Amended 
Complaint as Exhibits 1 & 2.1 

 
1 Exhibits attached to the Amended Complaint are referenced by the numerical exhibit numbers 
used in the Amended Complaint and are incorporated herein by reference.  Counterclaim 
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14. The Service Plan for GRMD further provided: “Until the Service District 
[Headwaters] is consolidated or dissolved in accordance with the District IGA [Master IGA set 
forth below], only the Service District will have the authority to provide services and complete 
public improvements within the Service Area.”  Art. III.  Headwaters has not been consolidated 
or dissolved.   

15. While GRMD originally included approximately 3,563 acres within its boundaries 
when it was formed, its size was reduced in 2005 to approximately 869 acres.  In 2010, its size 
was further reduced to 225.37 acres.   

16. In order to assure the orderly provision of the Facilities and essential services to 
Granby Ranch, and to assure the economic administration of the Districts’ fiscal affairs, the 
Service Plans contemplated the necessity for a master intergovernmental agreement to fully 
implement the provisions of the Service Plans. 

17. The 2003 Master Intergovernmental Agreement (“2003 Master IGA”) between 
Headwaters and GRMD, attached to the Service Plans as Exhibit F, stated that Headwaters 
would serve as the “Service District” and would manage and control the financing of 
infrastructure, budget monies for public purposes, construct and finance infrastructure, and 
establish necessary service charges and development fees for the “Taxing District.”   

18. The 2003 Master IGA stated that GRMD would serve as the “Taxing District” 
and would impose the required mill levy to pay debt obligations of the districts and offset the 
expenses of construction, operation and maintenance of the public improvements.   

19. The ski and golf facilities at Granby Ranch were constructed prior to the creation 
of GRMD and Headwaters with private funds and have, since construction, been held in private 
ownership.  These facilities are not public facilities that were constructed by Headwaters 
pursuant to the 2003 Master IGA.  Nothing in the GRMD or Headwaters’ Service Plans or the 
2003 Master IGA required Headwaters to acquire the ski and golf facilities on its own behalf or 
on behalf of GRMD.  

20. On June 1, 2006, GRMD and Headwaters entered a new District Facilities 
Construction and Service Agreement (“2006 Master IGA”), which among other things, expressly 
terminated the 2003 Master IGA.  A copy of the 2006 Master IGA is attached hereto as Exhibit 
A.   

21. Pursuant to the 2006 Master IGA, the Districts agreed that Headwaters would 
own, operate, construct, and maintain the Facilities benefiting Headwaters and GRMD and that 
GRMD would pay all costs related to the construction, financing, acquisition, operation and 
maintenance of the Facilities. 

 
Plaintiff’s new exhibits are referenced by letters and are attached hereto and incorporated herein 
by this reference.  
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22. Granby Ranch Metropolitan District Nos. 2-8 (“GRMD Nos. 2-8”) are separate 
and distinct metropolitan districts from GRMD that were organized to more fully accommodate 
phasing of the Granby Ranch project and to provide greater flexibility for the potential uses of 
property within the development.  

23. On September 17, 2008, GRMD, Headwaters, and GRMD Nos. 2-8 entered a 
“First Amended and Restated District Facilities Construction and Service Agreement (“2008 
Master IGA”), which among other things, expressly terminated the 2006 Master IGA.    

24. As set forth below, the parties to the 2006 and 2008 Master IGAs terminated both 
of those agreements in November of 2017.    

The Amenity Fee Agreement and Resolution 

25. Headwaters and GRMD approved a Joint Resolution to Establish an Amenity Fee, 
effective May 26, 2005 (“2005 Fee Resolution”), providing that Headwaters would impose and 
collect a one-time amenity fee upon property in both Headwaters and GRMD to be paid to 
Headwaters upon the initial transfer of a lot or residential unit.  The fee was imposed for the 
purpose of financing the acquisition, leasing, construction, and replacement of amenities, 
including the issuance of bonds.  A copy of the 2005 Fee Resolution is attached as Exhibit 4 to 
the Amended Complaint.   

26. The term “Amenities” was broadly defined in the 2005 Fee Resolution as “certain 
recreational amenities benefitting the Districts, which include a golf course, ski area, river park 
and related improvements, trails, and other recreational improvements, facilities, appurtenances, 
rights-of-way and other amenities as shall from time to time be acquired, constructed, and/or 
operated by the Districts.”    

27. Under the 2005 Joint Resolution, residential dwelling units for which an Amenity 
Fee had been paid were entitled to certain priority access to amenities and discounts for use of 
the amenities as set forth therein and subject to the availability of the Amenities from time to 
time.    

28. Separate and apart from the 2005 Resolution, on June 1, 2005, Headwaters 
entered an Amenity Fee Agreement with GRH where the parties agreed to the imposition of an 
amenity fee to be collected by Headwaters on a one-time basis upon the sale of a lot or parcel of 
land within all of the approximately 4,937 acres of property then owned by GRH, including the 
approximately 3,563 acres of property then within the boundaries of GRMD.  A copy of the 2005 
Fee Agreement is attached hereto as Exhibit B.  

29. The stated purpose of the fee under the 2005 Fee Agreement was the acquisition, 
financing, leasing, construction, replacement, operation, maintenance and repair of certain 
improvements benefiting the property owned by GRH, including the golf course, ski area, and 
other recreational improvements, referred to therein as the “Amenities.”   
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30. The Amenities were broadly defined in the same manner as set forth in the 2005 
Fee Resolution and that agreement provided similar priority access to eligible property owners 
subject to the availability of Amenities from time to time.   

31. Pursuant to the 2005 Fee Agreement, GRH agreed to subject all of its property to 
the amenity fees and granted certain minimum use and enjoyment of the Amenities to subsequent 
owners and purchasers of homes in the development.     

32. The 2005 Fee Agreement provides that “[n]othing contained herein obligates the 
Developer to convey, lease, or otherwise contract for any specific Amenities.”  Recital C.  

33. GRMD was not a party to the 2005 Fee Agreement.  The 2005 Fee Agreement 
inured to the benefit of the parties thereto and their success and assigns, and it did not identify 
any third-party beneficiaries.   

34. No provision of the 2005 Fee Resolution or the 2005 Fee Agreement required 
Headwaters to acquire the ski and golf facilities on its own behalf or on behalf of GRMD.  

The Granby IGA 

35. In accordance with the Service Plans, on December 9, 2003, GRMD, Headwaters 
and the Town entered into an Intergovernmental Agreement, which was subsequently amended 
by a First Amendment to Intergovernmental Agreement dated May 20, 2005, and a Second 
Amendment to Intergovernmental Agreement dated April 11, 2006 (collectively, the “2003 
Granby IGA”).  

36. On February 26, 2008, GRMD, Headwaters, the Town, and GRMD Nos. 2-8 
entered into an intergovernmental agreement (“Granby IGA”).  A copy of the Granby IGA is 
attached as Exhibit 5 to the Amended Complaint.  The Granby IGA superseded and replaced the 
2003 Granby IGA in its entirety.    

37. The Granby IGA provided that GRMD, Headwaters and GRMD Nos. 2-8 “will be 
authorized to acquire, construct, own, operate and maintain the ski area and lifts, ski lodge, golf 
courses . . . . as more fully described on Exhibit A, attached hereto and incorporated by 
references, collectively called the ‘Amenities.’” That agreement acknowledged that the 
Amenities are not required to be dedicated or conveyed by the Developer for public use, 
authorized the imposition of an amenities fee upon dwelling units in the District to defray the 
costs of “acquisition, construction and installation of the Amenities,” and provided Granby 
residents with preferred access and discounts to the Amenities.  ¶ 5(b) – (f).  

The Exclusion Agreement and First Amendment to 2006 Master IGA 

38. On April 21, 2010, GRH, Headwaters and GRMD entered an Exclusion 
Agreement (“Exclusion Agreement”) to, among other things, document the terms and conditions 
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under which GRMD would exclude certain property from its boundaries.  A copy of the 
Exclusion Agreement is attached hereto as Exhibit C.  

39. The Exclusion Agreement provides that unless otherwise agreed to by 
Headwaters, the Amenity Fee established under the 2005 Fee Resolution would remain in full 
force and effect, that the excluded property would remain liable for payment of same, and that 
Headwaters would continue to impose and collect the Amenity Fee pursuant to the terms of the 
Amenity Fee Resolution. § 3.2.  

40. Section 3.2.1 of the Exclusion Agreement further states:   

GRMD acknowledges and agrees that the Amenity Fees are payable to HWMD 
[Headwaters] and GRMD has no right, title or interest thereto.  Accordingly, any 
Amenity Fees received by GRMD shall be paid over to HWMD by GRMD as soon as 
practical, and GRMD agrees to execute any necessary documents to assign all right, title, 
and interest in any Amenity Fee to HWMD.   

41. Pursuant to the Exclusion Agreement, GRH, GRMD and Headwaters repudiated 
the 2008 Master IGA and reinstated the 2006 Master IGA.  § 4.1. 

42. The Exclusion Agreement provides that the obligations of Headwaters and 
GRMD under the 2006 Master IGA are subject to annual budgeting and appropriations and that 
financial obligations of a district payable after the current year are contingent upon funds for that 
purpose being appropriated, budgeted, and otherwise made available in accordance with the 
applicable rules, regulations, and resolutions of the district and applicable law. § 4.3.1. 

43. The Exclusion Agreement amended the 2006 Master IGA to provide that the 
failure of a District to budget and appropriate funds for the succeeding year shall terminate the 
2006 Master IGA in its entirety as of December 31 of the current year and that if either district 
anticipated terminating the 2006 Master IGA, it should notify and confirm its intent in August 
and September of the year of the anticipated termination. § 4.3.2. 

44. Under the Exclusion Agreement, Headwaters and GRMD agreed to fully 
cooperate to give effect to the intent and purposes of that Agreement and to act in good faith in 
the performance of that Agreement.  § 9.6. 

45. On the same day as the Exclusion Agreement, GRMD and Headwaters entered 
into a first amendment to the 2006 Master IGA to make the payment and termination provisions 
of that document consistent with the provisions of the Exclusion Agreement, including 
amendment of the 2006 Master IGA to state that the payment obligations of either district are 
subject to annual budgeting and appropriations, that the financial obligations of a district payable 
after the current year are contingent upon funds for that purpose being appropriated, budgeted, 
and otherwise made available, providing for termination of the 2006 Master IGA if either district 
fails to budget and appropriate funds for the succeeding year, and providing for notice of same if 
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either party anticipates such termination as set forth in the Exclusion Agreement.  A copy of the 
First Amendment to 2006 Master IGA is attached hereto as Exhibit D.    

The Lease Purchase Agreement  

46. On December 31, 2012, GRH as “Landlord” and Headwaters as “Tenant” entered 
into a Second Amended and Restated Lease Purchase Agreement (“LPA”) for the stated purpose 
of giving Headwaters the right to use and an option to acquire a portion of the Granby Ranch 
development, including the ski area and golf course and improvements located thereon (as 
defined in the LPA, the “Leased Premises”).  A copy of the LPA is attached to the Amended 
Complaint as Exhibit 6.  GRMD was not a party to the LPA.  

47. The ski area and golf area portions of the Leases Premises are referred to in the 
LPA (and herein) as the “Amenities,” Recital C. 

48. The initial term of the LPA was one year, which would automatically renew for 
an additional 49 one-year terms unless Headwaters’ board of directors chose during any lease 
year not to appropriate rent in its budget for the ensuing lease year or the LPA was terminated for 
other reasons set forth therein.  § 2.   

49. For the life of the LPA, GRH remained responsible for the payment of utilities, 
taxes, costs of certain insurance, and maintenance, and GRH retained fee title to the Leased 
Premises, including improvements.  §§ 5-6, 8.a.   

50. Annual rent under the LPA consisted solely of an amount equal to the proceeds of 
all Amenity Fees collected by Headwaters each year under the 2005 Fee Resolution, the 2005 
Fee Agreement and another 2005 fee agreement with a different property owner (as those 
agreements may be amended and restated from time to time).   

51. There was no set amount of rent because, as the parties acknowledged in the LPA, 
“the amount of Amenity Fees received by the Tenant may fluctuate greatly from month to month 
and year to year.” § 3.b.   

52. Headwaters did not retain any Amenity Fees to fund operation of the Amenities or 
other district expenses.  § 3.a.  Nor was Headwaters required to remit a minimum amount of 
Amenity Fees per year; rather, the LPA was not to be construed as indebtedness of Headwaters 
or a pledge of Headwaters’ credit.  § 3.a, c.   

53. All Rental Payments Headwaters made to GRH under the LPA were “absolute 
and unconditional in all events” and not subject to recoupment, counterclaims, or other defenses.  
§ 3.a.   

54. The LPA had multiple termination provisions.  Termination of the LPA was 
automatic upon the earliest of any of the following events: a) the expiration of the Original 
Term or any Renewal Term due to the failure  of Headwaters to appropriate Amenity Fees 
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to be paid pursuant to the terms of the LPA to continue leasing the Leased Premises for the 
ensuing Renewal Term; b) default by Headwaters and GRH’s election to terminate the 
LPA; c) all Amenity Fees collectable under the Amenity Fee Agreements and the Fee 
Resolution have been collected in full; d) payment of the Purchase Price as defined in the 
LPA exclusively from Amenity Fees; e) with the Landlords’ prior written consent, payment 
of the Purchase Price from sources other than Amenity Fees; or f) December 31, 2062.  § 2.  

55. In addition, the LPA provided that “if Tenant ever ceases to operate the Amenities 
on the Leased Premises for 30 days or longer,  . . . Landlord may, in its sole discretion and after 
at least 10 days advance notice to Tenant . . . elect to terminate this Lease . . . .”  § 10. 

56. Section 23 of the LPA stated that Headwaters would acquire the Leased Premises 
for the defined Purchase Price on December 31, 2062 if the Lease was not terminated before that 
date.  § 23. 

57. The LPA stated that the Purchase Price of the Leased Premises would be the 
lesser of (i) the Adjusted Appraisal Value as more fully specific therein and (ii) “all Amenity 
Fees collectable by Tenant under the Amenity Fee Agreements and the Fee Resolution.”  
§ 23(b).  Amounts previously paid as rental under the LPA were not credited against or deducted 
from the Purchase Price due and owning in the event Headwaters exercised its option to purchase 
prior to December 31, 2062.  

58. The LPA contained a merger/integration provision stating that: 

This instrument shall merge all undertakings, representations, understandings, and 
agreements whether oral or written, between the Parties with respect to the Leased 
Premises and the provisions of this Lease and shall constitute the entire Lease 
unless otherwise hereafter modified by both Parties in writing. 

§ 28(c). 

59. The LPA granted the Landlord and Headwaters the right to modify the LPA in 
writing at any time, and no party other than GRH and Headwaters had any right to notices under 
the LPA, including notices of default or termination.  §§ 20, 28 (e).   

60. The LPA was not recorded in the Grand County real estate records upon its 
execution in December of 2012.  It was first recorded in the real estate records some seven years 
later, in January of 2020, by Matt Girard, an individual that had no affiliation with Headwaters or 
GRH and no interest in the Leased Premises.  

No Non-Disturbance and Attornment Agreement 

61. The LPA acknowledges that the Leased Premises were, at the time of execution of 
the LPA, subject to the Deed of Trust “which is prior and superior to this Lease.” § 13(b).    

EXHIBIT A



 

 22 

62. While the LPA provided that the GRH would cause to be delivered to Headwaters 
a Subordination, Non-Disturbance, and Attornment Agreement, to be executed by the Redwood 
as lender, no such executed agreement was ever delivered to Headwaters.  

63. No document was ever recorded with the Grand County real estate records 
wherein Redwood (or any successors in interest) ever agreed to be bound by the terms of the 
LPA or to recognize same upon default and foreclosure.     

The 2013 Fee Agreement 

64. In July of 2013, GRH and Headwaters entered into an Amended and Restated 
Amenity Fee Agreement (“2013 Fee Agreement”) that superseded and replaced the 2005 Fee 
Agreement.  A copy of the 2013 Fee Agreement is attached hereto as Exhibit E.  In that 
agreement, GRH again agreed to subject all of its property, which included the property within 
the GRMD boundaries, to the one-time amenity fee payable as set forth therein.   

65. The 2013 Fee Agreement imposed a one-time amenity fee to be collected by 
Headwaters and set forth the rights of eligible property owners to priority access to the 
Amenities as determined by Headwaters from time to time in its sole and absolute discretion.  
The 2013 Fee Agreement contained a broad definition of “Amenities” similar to that set forth in 
the 2005 Fee Agreement, provided that the developer had no obligation to convey, lease, or 
otherwise contract for any specific Amenities, Recital C, and it stated that this agreement 
“creates no third-party beneficiary rights in favor of any person not a Party to this Agreement 
unless the Parties mutually agree otherwise in writing, except that Granby Ranch Metropolitan 
District Nos. 3-7 shall be a third party beneficiary if any of the Property is included within its 
respective boundaries.” § 21(d). 

66. Separately and independently, in July of 2013, Headwaters and GRMD passed an 
Amended and Restated Joint Resolution to establish an amenity fee (“2013 Fee Resolution.”).  
The 2013 Fee Resolution superseded and replaced the 2005 Fee Resolution.  The 2013 Fee 
Resolution approved an amenity fee to be paid to Headwaters on approximately 9.16 acres of 
property then within Headwaters and approximately 212.15 acres of property then within 
GRMD.  A copy of the 2013 Fee Resolution is attached hereto as Exhibit F.  That Fee 
Resolution contained a broad definition of “Amenities” similar to that set forth in the 2004 Fee 
Resolution and set forth the priority access available to eligible property owners as determined 
by Headwaters’ board of directors from time to time in its sole and absolute discretion.  

Amendment of the Service Plans and Termination of the Master IGA. 

67. On August 22, 2016, GRMD, Headwaters, GRMD No. 8 and GRH entered into a 
Letter Agreement (“Letter Agreement”) to, whereby, among other things, GRH agreed to cancel 
or release any right to payment on GRMD bond issued in 2010 in the amount of $11.1 million 
held solely by GRH, GRH assumed certain obligations with respect to refunding of GRMD’s 
2006 bonds, and the parties agreed to “eliminate any obligations between the parties other than 
GRMD’s funding of road operations, maintenance and minor repairs;” and “terminate any 
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financial obligations other than road operation, maintenance and minor repairs between 
GRMD and Headwaters.”  A copy of the Letter Agreement is attached hereto as Exhibit G. 
(emphasis added).    

68. The 2016 Letter Agreement was modified by the parties in 2017 and 2018 to 
account for delays in the refunding of the 2006 bonds; the above-quoted provision was not 
modified in those amendments other than to note that the parties had satisfied this obligation and 
terminated their obligation to one another in 2017.  

69. In furtherance of the Letter Agreement, on October 11, 2016, a second 
amendment to the Service Plan for GRMD was approved by the Town to, among other things, 
“clarify that the relationship between GRMD and Headwaters as otherwise set forth in the 
Service Plan is terminated and rendered null and void.”  A copy of the 2016 Amendment to 
GRMD Service Plan is attached hereto as Exhibit H. 

70. The 2016 Amendment to the GRMD Service Plan stated: 

The Original Service Plan is amended as a whole to clarify that the District IGA between 
GRMD and HMD will be terminated [and] GRMD will provide all its own operation and 
maintenance functions …. [and] any obligation of GRMD, other than as set forth in the 
road maintenance and snow removal agreement, to provide funds to HMD [Headwaters], 
or any delegation of power or delegation of approval or disapproval authority to HMD of 
any acts of the District, are repealed and rendered null and void with the intent that any 
role or relationship of GRMD as a “Tax District” and HMD as a “Service District” is 
terminated.  

§ II(B) (emphasis added). 

71. On November 8, 2016, an amendment to the Service Plan for Headwaters was 
approved by the Town Board of Trustees for the express purpose of modifying the relationship 
between Headwaters and GRMD.  A copy of the 2016 Amendment to Headwaters Service Plan 
is attached hereto as Exhibit I.   

72. Specifically, Headwaters’ Service Plan was amended “to clarify” that the IGA 
between GRMD and Headwaters would be terminated and that GRMD would thereafter provide 
all of its own operation and maintenance functions.  § III(1).  That section further stated: 

The Service Plan is further amended to clarify that any obligation of Granby Ranch 
Metropolitan District, other than as set forth in the road maintenance and snow removal 
agreement, to provide funds to the District, or any delegation of power or delegation of 
approval or disapproval authority to the District of any acts of Granby Ranch 
Metropolitan District, are repealed and rendered null and void with the intent that any 
role or relationship of the District (as the Service District) and Granby Ranch 
Metropolitan District (as the Tax District) is terminated.   
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 § III(1) (emphasis added).  

73. As contemplated in the Letter Agreement and the amendments to the Service 
Plans of Headwaters and GRMD, on November 17, 2017, GRMD, GRMD Nos. 2-8, entered a 
Termination of Intergovernmental Agreement (“Master IGA Termination”).  A copy of the 
Master IGA Termination is attached to the Amended Complaint as Exhibit 8. 

74. The Master IGA Termination stated that both the 2006 Master IGA and 2008 
Master IGA were terminated and of no further force and effect.  §§ 2-3. 

75. The Master IGA Termination provided that “the Parties intend for certain of the 
Granby Ranch Districts, specifically GRMD, to operate independently from Headwaters,” and 
that “[d]ue to the amended service plans and the intention of certain of the Parties to operate 
independently from each other, there is no further need for the Master IGAs.”  Recital H.  

76. The Master IGA Termination further provided that Headwaters, GRMD, and 
GRMD Nos. 2-8 have “fully satisfied their obligations under the Master IGAs and are released 
from any further obligations thereunder” § 4, and stated that: 

To the extent permitted by law, each District hereby waives the right to recover from and 
generally, unconditionally, fully and irrevocably releases, waives, acquits and forever 
discharges each of the other Districts, their officers and directors (collectively “Released 
Parties”), from and against any and all costs, losses, claims, liabilities, expenses, 
demands, debts, controversies, actions or causes of action, agreements, and promises, 
including reasonable attorneys’ fees (including appeals) (collectively, “Claims”), which 
has been raised or could have been raised, whether arising before, on or after the date 
hereof.  

§ 5. 
The Second Granby IGA. 

 
77. On November 8, 2016, the Town, Headwaters, GRMD, and the GRMD Nos. 2-8 

entered into an Amended and Restated Intergovernmental Agreement (the “Second Granby 
IGA”).  A copy of the Second Granby IGA is attached to the Amended Complaint as Exhibit 7.    

78. The Second Granby IGA superseded and replaced the Granby IGA in its entirety. 

79. The Second Granby IGA provides that GRMD, Headwaters and GRMD Nos. 2-8 
“will be authorized to acquire, construct, own, operate and maintain the ski area and lifts, ski 
lodge, golf courses . . . . as more fully described on Exhibit A, attached hereto and incorporated 
by references, collectively called the ‘Amenities.’”  Ex. 5, ¶ 5(a).  No Exhibit A was attached to 
or included in the executed version of the Second Granby IGA.    

80. The parties stipulated that the Second Granby IGA “constitutes the entire 
agreement among the Parties and supersedes all prior written or oral agreements, negotiations, or 
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representations and understandings of the Parties with respect to the subject matter contained 
herein.” 

81. The Second Granby IGA acknowledges the potential authority of Headwaters, 
GRMD, and the GRMD Nos. 2-8 to acquire the Amenities, ¶ 5(a), but imposed no obligation on 
Headwaters to acquire the Amenities.  Nor did it provide any right for Headwaters to acquire the 
Amenities in that the then owner of the Amenities (GRH) was not a party to the Second Granby 
IGA.   

82. The Second Granby IGA affirms that the Amenities are not required to be 
dedicated or conveyed by the Developer for public use, authorizes the imposition of an amenities 
fee upon dwelling units in the district to defray the costs of “acquisition, construction and 
installation of the Amenities,” and provides Granby residents with preferred access and discounts 
to the Amenities.  

83. The Second Granby IGA provides that GRMD, Headwaters and GRMD Nos. 2-8 
“shall be jointly and severally liable for each obligation of the Districts set forth herein.” 

84. The parties further stipulated that the Second Granby IGA “is not intended to, and 
shall not be deemed to confer any rights upon any persons or entities not named as parties, nor to 
limit in any ways the powers and responsibilities of the Town, the Districts, or any other entity 
not a party hereto.” 

 
85. Nothing in the Second Granby IGA requires Headwaters to acquire the ski and 

golf facilities on its own behalf or on behalf of GRMD.  
 

2018 Waiver and Release Agreement 
 

86. In April of 2018, in consideration of the agreements in the 2016 Letter Agreement 
and other agreements made to resolve disputes between them, GRH, Headwaters, GRMD, and 
GRMD No. 8 entered into an agreement entitled Agreement Re Waiver and Release of Claims 
(“Waiver and Release Agreement”).  A copy of the Waiver and Release Agreement is attached 
hereto as Exhibit J.   

 
87. The Waiver and Release Agreement acknowledges that due to the status of 

development within GRMD and the amendment of the services plans, the Master IGAs “are no 
longer necessary.”  Recital S.    

 
88. Pursuant to the Waiver and Release Agreement, the parties broadly released each 

other and their successor and assigns “from and against any and all claims, demands, obligations, 
duties, liabilities, damages, costs, and remedies therefor of every kind, description, character or 
nature whatsoever now or in the future, whether known or unknown, raised or which could have 
been raised, which may otherwise exist or which may arise in relation to ….the Master IGA, … 
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or any other matter related to the formation, administration, and operation of the District (the 
“Claims”) existing as of the Release Date.  § 1. 

 
89. The release and waiver of claims relating to the Master IGA was effective upon 

the termination of the Master IGA and the obligations of the parties therein.  § 3(c). 
 
90. The release and waiver of claims for other matters relating to the formation, 

administration and operation of the Districts was effective upon refinancing of the Senior Bonds, 
release and discharge of the Subordinate Bonds, and Termination of the Master IGAs.  § 3(e).    
All of those events occurred prior to 2019.    

 
Granby Ranch Foreclosure. 

 
91. The Governor of the State of Colorado ordered all ski resorts to close effective 

March 15, 2020.  Granby Ranch ski amenities and all other facilities subject to the LPA were 
closed at that time.  The ski facilities remained closed until December 10, 2020.  Though golf 
courses were not closed by the State of Colorado, the Granby Ranch golf course did not open for 
use until on or after mid-June 2020.  No other Granby Ranch facilities subject to the LPA were 
operated during the spring or summer of 2020.    

 
92. On or about April 8, 2020, the former operating entity, Granby Ranch Amenities 

(“GRA”) provided notice to the Headwaters board that it intended to terminate its agreement 
with Headwaters to manage the Leased Premises on or before October 5, 2020.  GRA then 
provided notice in May 2020 that it would no longer operate the Amenities after May 30, 2020.  

93. On or about April 21, 2020, two Headwaters board members received an email 
from Matt Girard, the president of GRMD, requesting that Headwaters “consider terminating the 
management agreement immediately per clause 6.1(iii) in that GRA has ceased to operate the 
golf Amenity as required under the agreement, as any reasonable person would interpret the fact 
that GRA having no staff working and no intention to hire staff to work on opening the golf 
course as, for all practical purposes, “ceasing operations”, and have already done so for a period 
of 30 days.”  A copy of the April 21, 2020 Email from Matt Girard is attached hereto as Exhibit 
K.   

94. Eventually, GRH defaulted on its obligations under the Deed of Trust.  In January 
2020, the court appointed a receiver over the property subject to the Deed of Trust, including the 
Leased Premises.   

95. In the spring of 2020, Granby Prentice, then holder of the Deed of Trust, initiated 
nonjudicial foreclosure proceedings pursuant to C.R.S. § 38-38-101, et seq.  Following issuance 
of an order authorizing sale and the August 14, 2020 sale by the Public Trustee, Granby Prentice 
submitted the highest bid and was issued a Certificate of Purchase for the property that included 
the Leased Premises.  Id.  Granby Prentice then assigned the Certificate of Purchase to GP 
Granby Holdings LLC, now known as Gray Jay Ventures, LLC (“Gray Jay”).  
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96. Pursuant to C.R.S. § 38-38-501, on or about August 31, 2020, Gray Jay, as holder 
of the Certificate of Purchase upon expiration of all redemption periods, took title to Granby 
Ranch, including the Leased Premises.  In August of 2020, the Public Trustee issued a Public 
Trustee’s Deed to GP Granby Holdings granting it title to the Leased Premises and other subject 
property, which deed was recorded in the land records for Grand County on August 31, 2020 at 
Reception No. 202000007560. 

97. The foreclosure terminated the LPA, a junior lien and encumbrance on the 
property subject to the Deed of Trust.     

98. Gray Jay did not succeed GRH as Landlord under the LPA because, by operation 
of law, the foreclosure extinguished the LPA.   

99. On November 11, 2020, Gray Jay notified Headwaters that, even if the LPA was 
not terminated by way of foreclosure, Gray Jay was electing to terminate the LPA pursuant to 
section 10 thereof based upon Headwaters’ failure to operate the Amenities for more than thirty 
days.  A copy of that notice is attached hereto as Exhibit L.   

100. Based upon its belief that the LPA had been terminated and its inability to fund 
and fulfill the obligations of the Tenant under the LPA, Headwaters has not appropriated rental 
payments for payment of rent under the LPA for fiscal years 2021, 2022, or 2023.   

101. On May 5, 2021, GR Terra and its affiliate, GRCO LLC, purchased the majority 
of the Granby Ranch development, including the property formerly comprising the Leased 
Premises, from Gray Jay.  GR Terra and GRCO LLC have already begun to make significant 
investments to continue the development of Granby Ranch and enhance the Amenities.  

Headwaters Never Exercised Its Option to Purchase 

102. At no point during the term of the LPA did Headwaters ever attempt to or offer to 
purchase the Leased Premises pursuant to any provision of the LPA. It has never provided notice 
to the Landlord under the LPA of any intent to acquire the Leased Premises pursuant to that 
document; nor has it ever tendered the Purchase Price set forth in the LPA.   

103. Headwaters does not currently have, and has never had, sufficient funds to 
purchase the Leased Premises or pay the Purchase Price, and Headwaters’ Board of Directors has 
never budgeted nor appropriated funds for Headwaters’ purchase of the Leased Premises.   

104. GRMD never made demand upon Headwaters for it to acquire the Amenities prior 
to filing this lawsuit; nor did it ever notify Headwaters that it deemed Headwaters in breach of 
any contractual obligation or in default of any contract based upon Headwaters’ failure to acquire 
the Amenities. 

Plaintiff’s Claims Against Headwaters 
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105. In direct contravention and derogation of the relationship and agreements between 
Headwaters and GRMD, as modified and terminated over the years, GRMD filed this lawsuit in 
February 2021, as amended that Headwaters breached a duty to acquire the Amenities on behalf 
of GRMD (Count II) and asserting that Headwaters is bound by the LPA as a covenant running 
with the land (Count VI). 

106. GRMD’s claims against Headwaters (and all other Defendants) are premised upon 
GRMD’s assertion that it has, and is entitled to recover, some $6 million in “equity” in the 
property now owned by GR Terra.  The claims erroneously assert that, under the LPA, 
Headwaters paid over $6 million dollars in Amenity Fees to the owner of the Amenities (GRH 
and its successors) on GRMD’s behalf and that this sum represents equity of GRMD under the 
LPA.     

107. On May 20, 2021, GRMD filed in this Court, and recorded in the land records 
through a filing with the County Clerk and Recorder, a “Notice of Commencement of Action” 
stating that the action had been commenced wherein relief is claimed affecting title to the 
property legally described therein in that notice, which includes property now owned by GR 
Terra (“Lis Pendens Notice.”  A copy of the Lis Pendens Notice is attached hereto as Exhibit M. 

 
108. GRMD’s claims for breach of the Master IGA, Service Plans, Second Granby 

IGA and LPA are unfounded, frivolous, in bad faith and in violation of GRMD’s own 
agreements with Headwaters.  Even if GRMD ever had the right to enforce the alleged 
contractual obligations it seeks to impose on Headwaters in this lawsuit (which Headwaters 
disputes), any such claims are now squarely defeated by GRMD’s express termination of the 
Master IGA (and all versions thereof) and amendment of its Service Plan, GRMD’s repeated 
acknowledgements and agreements that the prior relationship between the two Districts has been 
severed and terminated, and GRMD’s express waiver and relinquishment of claims against 
Headwaters based upon the District’s prior relationship and agreements.  

 
109. Moreover, GRMD’s claims to enforce the LPA are unfounded, frivolous, and in 

bad faith in that, whether not a covenant running with the land, the LPA was terminated by the 
foreclosure of the senior deed of trust or alternatively was terminated pursuant to its own terms 
as set forth herein.   

 
110. In response to GRMD’s claims, Headwaters has been required to retain legal 

counsel and to expend significant resources and attorneys’ fees to defend these unfounded and 
frivolous claims, including those now dismissed by this Court.  The litigation is ongoing and 
Headwaters, a public body, will be forced to continue to expend its limited resources to defend 
against GRMD’s claims.  

 
Count I 

(Breach of the Exclusion Agreement) 
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111. The allegations of paragraphs 1 through 110 of these Counterclaims are 
incorporated by this reference as if fully set forth herein.   

112. GRMD and Headwaters entered into the 2010 Exclusion Agreement, in part, to 
document their agreements relating to maintenance, operations and future obligations of the 
parties.  Ex. C, § 1.1. 

113. Pursuant to the Exclusion Agreement, GRMD “acknowledges and agrees” that the 
Amenity Fees paid under the 2005 Fee Resolution (as continued in the 2013 Fee Resolution) 
were payable solely to Headwaters and that GRMD had “no right, title or interest thereto” and 
“agrees to execute any necessary documents to assign all right, title, and interest in any Amenity 
Fee to HWMD [Headwaters].”  Ex. C, § 3.2.1. 

114. In addition, GRMD expressly agreed it would “from time to time execute and 
deliver such further reasonably acceptable instruments as the other Party or its counsel may 
reasonably request to effectuate the intent of this Agreement” and to “to fully cooperate to give 
effect to the intent and purposes of this Agreement.” Ex. C, §§ 9.5, 9.6. 

115. Pursuant to the Exclusion Agreement, GRMD also agreed that the “Property”, 
which included the Leased Premises, “shall not be liable or have any obligations for operations 
of GRMD of any kind.” § 3.4.  

116. In Section 4.4 of the Exclusion Agreement, GRMD agreed to “convey and 
dedicate any public improvements for which it has ownership to HWMD [Headwaters] for 
ownership, operations, and maintenance,” and to “execute such necessary conveyance 
documents to transfer and public improvements and related appurtenances to HWMD, including 
as necessary and appropriate, special warranty deeds, bills of sale, assignment agreements, or 
other conveyance documents, conveying title to the public facilities, infrastructure, any property 
and any appurtenances thereto owned by GRMD to HWMD.”  

117. In Section 6.1 of the Exclusion Agreement, GRMD agreed that “it shall not 
attempt to provide, independent of HWMD [Headwaters], any operation and maintenance 
services for the Facilities.” 

118. In Section 6.2 of the Exclusion Agreement, GRMD agreed to “not interfere with 
the operations and maintenance responsibilities of HWMD [Headwaters].” 

119. In Section 6.3 of the Exclusion Agreement, GRMD agreed not to “interfere with 
or restrict future construction or development with the Granby Ranch development.” 

120. Section 8.1 of the Exclusion Agreement provides that an “Event of Default” 
occurs under that Agreement if any party fails to perform any of its obligations therein, including 
but not limited to:   
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8.1.1.  The violation of or failure to perform any material provision of this Agreement by 
any Party or the failure of any representation or warranty of a Party to be true; 

8.1.3. The failure to perform or observe any other covenants, agreements, or conditions in 
this Agreement on the party of any Party and to cure such failure in accordance with 
Section 8.3. 

8.1.4.  Any effort by any Party …. that might reasonably be believed to result in the 
avoidance by court order or otherwise of any Party’s obligations under this Agreement.”  

8.1.5.  Any act or omission by and Party …. That might reasonably be believed to result 
in the interference in the exercise of any Party’s rights hereunder; and/or 

8.1.6.  The failure of any Party to take such action as is required by law to enable each 
Party to perform its obligations hereunder, …..  

121. GRMD’s filing and continued prosecution of its claims against Headwaters in this 
lawsuit based upon its alleged interest in the Amenity Fees in the form of “equity” in favor of 
GRMD, its demand to recover the amount of Amenity Fees paid as rent under the LPA, and its 
demand that Headwaters has an obligation to purchase the Amenities on behalf of GRMD 
directly contravene its acknowledgment and agreement in the Exclusion Agreement that GRMD 
has no right, title or interest in the Amenity Fees as well as is obligation to fully cooperate to 
give effect to the intent and purpose of that Agreement.   

122. GRMD’s filing and prosecution of its claims against Headwaters constitutes an 
event of default under all of the above cited provisions of Section 8.1 of the Exclusion 
Agreement in that the claims constitute: (i) a violation and failure to perform material provisions 
of the Exclusion Agreement and an attempt to invalidate representations and warranties made by 
GRMD therein; (ii) a failure to perform and observe covenants, agreements, and conditions in 
the Exclusion Agreement; (iii)  an effort by GRMD that might reasonably be believed to result in 
the avoidance by court order or otherwise of GRMD’s obligations under the Exclusion 
Agreement; (iv) an act that might reasonably be believed to result in the interference in the 
exercise of any party’s rights under the Exclusion Agreement; and (v) the failure to take such 
action as is required by law to enable each party to perform its obligations under the Exclusion 
Agreement.   

123. In addition, GRMD has failed to comply with Sections 3.4, 4.4, 6.1, 6.2, and 6.3, 
giving rise to additional Events of Default under the terms of the Exclusion Agreement.    

124. On January 10, 2022, Headwaters gave notice of default to GRMD in accordance 
with the notice and default provisions of the Exclusion Agreement and provided GRMD an 
opportunity to cure its default by dismissing its claims with prejudice.   
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125. GRMD responded on January 25, 2022, denying that its actions gave rise to any 
breach or default under the Exclusion Agreement and refusing to take the necessary steps to cure 
the alleged default.   

126. On January 26, 2022, Headwater sent GRMD a notice of continuing default in 
accordance with the Exclusion Agreement and instigated the dispute resolution process set forth 
in Section 8.4 of the Exclusion Agreement.  

127. Both Headwaters and GRMD appointed two representatives to serve on the 
Dispute Resolution Committee and that Committee met on February 1, 2022; the representatives 
agreed at that meeting that they were unable to reach any resolution of Headwaters’ claim and 
would not be able to render any decision on that matter.   

128. At the conclusion of the meeting of the Dispute Resolution Committee, all 
representatives, as well as counsel for both Headwaters and GRMD, agreed that with respect to 
Headwaters’ claimed default under the Exclusion Agreement, the parties had completed the 
Dispute Resolution process set forth in Section 8.4 of the Exclusion Agreement.  

129. GRMD’s claims for breach of the Master IGA and Second Granby IGA and 
damages based upon alleged equity consisting of payment of Amenities Fees are unfounded, 
frivolous and in bad faith in light of GRMD’s agreement that it has no right, title or interest in 
the Amenities Fees under the Exclusion Agreement.  

130. GRMD’s breach of the Exclusion Agreement as set forth herein has caused, and 
will continue to cause, Headwaters damages, including but not limited to, the significant 
attorneys’ fees that it has incurred and will incur to defend these claims against it.  

131. Section 8.5.2 of the Exclusion Agreement allows any party to protect and enforce 
its rights under this Agreement by such suit or special proceedings as they may deem 
appropriate, including suits for specific performance of covenants and agreements contained 
therein and/or damages caused by the breach, including attorneys’ fees and all other costs and 
expenses incurred in enforcing the Exclusion Agreement.     

132. WHEREFORE, Headwaters requests that this Court enter judgment in its favor 
and against GRMD as follows: 

A. Declaring that GRMD’s commencement and prosecution of this Lawsuit 
constitutes a breach of the Exclusion Agreement and ordering GRMD to perform 
all of its other obligations under the Exclusion Agreement, specifically Sections 
3.2.1, 3.4, 4.4, 6.1, 6.2, and 6.3. 
 

B. For all damages caused by GRMD’s breach of the Exclusion Agreement, 
including, without limitation, the costs and attorneys’ fees incurred by 
Headwaters in defending the claims in this litigation, in amounts to be proved at 
trial.  
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C. For Headwaters attorneys’ fees and costs incurred in enforcing the terms of the 

Exclusion Agreement.  

D. Pre- and post-judgment interest as provided by law; and  

E. Such other and further relief as the Court may deem just.  

Count II 
(Breach of the Letter Agreement and Master IGA Termination) 
 

133. The allegations of paragraphs 1 through 132 of these Counterclaims are 
incorporated by this reference as if fully set forth herein. 

134. In accordance with and as contemplated in the Letter Agreement as well the 
amendment to Headwaters’ Service Plan, GRMD and Headwaters terminated the 2003 Master 
IGA in 2006 and terminated the only surviving Master IGA, the 2006 Master IGA, on November 
17, 2017 via the Master IGA Termination.  Though previously repudiated, that Master IGA 
Termination also terminated the 2008 Master IGA.  Ex. 8, §§ 2-3. 

135. The Master IGA Termination clearly stated the intent of the parties thereto, 
including GRMD, that GRMD would “operate independently from Headwaters,” and that “[d]ue 
to the amended service plans and the intention of certain of the Parties to operate independently 
from each other, there is no further need for the Master IGAs.”  Recital H.  

136. Pursuant to the Master IGA Termination, GRMD agreed that Headwaters had 
“fully satisfied” its obligations under the Master IGAs and it released Headwaters from any 
further obligations thereunder” § 4.   

137. Pursuant to the Master IGA Termination, GRMD waived, released and discharged 
Headwaters from all Claims, broadly defined to include “any and all costs, losses, claims, 
liabilities, expenses, demands, debts, controversies, actions or causes of action, agreements, and 
promises, including reasonable attorneys’ fees (including appeals) …. Which has been raised or 
could have been raised, whether arising before, on or after the date hereof.” § 5. 

138. In direct contravention of GRMD’s agreements and release under the Master IGA 
Termination, GRMD’s breach of contract claim against Headwaters alleges that Headwaters has 
breached the Master IGA by failing to acquire the Amenities and seeks damages for this alleged 
breach.   

139. GRMD’s claim ignores the Master IGA Termination’s termination of the Master 
IGA and violates GRMD’s agreement in the Master IGA Termination to waive, release and 
discharge Headwaters from any obligations, demands, losses, causes of action, etc., under the 
IGAs.  
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140. GRMD’s breach of contract claim against Headwaters also alleges that 
Headwaters breached the Second Granby IGA by failing to acquire the Amenities and seeks 
damages for this alleged breach.  This claim is also in violation of the broad release language in 
the Master IGA Termination.   

141. At the time that the Master IGA Termination was executed in November of 2017, 
Headwaters and GRH had already entered the LPA (dated December of 2012) and GRMD was 
aware of that document and was thus also aware that Headwaters was not obligated to acquire 
the Amenities thereunder due to the numerous options for termination of the LPA without 
Headwaters’ exercise of the option to purchase.    

142. Therefore, to the extent that GRMD asserted that Headwaters was obligated under 
the Second Granby IGA to purchase the Amenities, GRMD’s claim against Headwaters under 
the Second Granby IGA arose when Headwaters and GRH entered the LPA in December of 
2012 and that claim could have been raised prior to the Master IGA Termination and is covered 
by the broad release agreement therein.   

143. GRMD’s breach of contract claims against Headwaters and demand that 
Headwaters has an obligation to purchase the Amenities on GRMD’s behalf violates material 
terms of the Master IGA Termination, the parties’ intent as set forth therein to operate 
independently of one another, and the broad release of claims, causes of actions, and damages 
agreed to by GRMD in the Master IGA Termination.   

144. GRMD’s claims for breach of the Master IGA and Second Granby IGA are 
unfounded, frivolous and in bad faith in light of GRMD’s express termination of the Master IGA 
and its express waiver of these claims under the Master IGA Termination.  

145. GRMD’s breach of the Master IGA Termination as set forth herein has caused, 
and will continue to cause, Headwaters damages, including but not limited to, the significant 
attorneys’ fees that it has incurred and will continue to incur to defend these claims against it.  

146. WHEREFORE, Headwaters requests that this Court enter judgment in its favor 
and against GRMD as follows: 

A. For all damages caused by GRMD’s breach of the Letter Agreement and Master 
IGA Termination, including, without limitation, the costs and attorneys’ fees 
incurred by Headwaters in defending the claims in this litigation, in amounts to be 
proven at trial. 

 
B. Reasonable attorneys’ fees and costs as provided in the parties’ agreement and by 

law;  
 
C. Pre- and post-judgment interest as provided by law; and  
 
D. Such other and further relief as the Court may deem just.  
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Count III 

(Breach of the Waiver and Release Agreement) 
 

147. The allegations of paragraphs 1 through 146 of these Counterclaims are 
incorporated by this reference as if fully set forth herein. 

 
148. In the 2018 Waiver and Release Agreement, Headwaters and GRMD 

acknowledged the termination of the Master IGAs, affirmed their intent to operate independently 
and again granted one another broad releases “from an against any and all claims, demands, 
obligations, duties, liabilities, damages, costs, and remedies therefor of every kind, description, 
character or nature whatsoever now or in the future, whether known or unknown, raised or which 
could have been raised, which may otherwise exist or which may arise in relation to ….the 
Master IGA, … or any other matter related to the formation, administration, and operation of the 
District (the “Claims”) existing as of the Release Date.”  Ex. J, § 1. 

149. The aforesaid release and waiver of claims relating to the Master IGA was 
effective in November of 2017 when the Master IGA was terminated and the release and waiver 
of claims relating to the administration and operation of the Districts was effective in 2019, long 
before GRMD filed its claims against Headwaters.  

150. In direct contravention of GRMD’s agreements and release under the Waiver and 
Release Agreement, GRMD’s breach of contract claim against Headwaters alleges that 
Headwaters has breached the Master IGA by failing to acquire the Amenities and seeks damages 
for the alleged breach.  GRMD’s thus asserts claims arising under the Master IGA and relating to 
the administration and operation of the Districts. 

151. GRMD’s breach of contract claim against Headwaters and demand that 
Headwaters has an obligation to purchase the Amenities on behalf of GRMD violates GRMD’s 
agreement in the Waiver and Release Agreement to waive, release and discharge Headwaters 
from any obligations, damages, remedies, etc., arising under the Master IGA or relating to the 
administration, and operation of the District.    

152. GRMD’s breach of contract claim against Headwaters also alleges that 
Headwaters breached the Second Granby IGA by failing to acquire the Amenities and seeks 
damages for the alleged breach.  This claim is also in violation of the broad release language in 
the Waiver and Release Agreement.  

153. At the time that the Waiver and Release Agreement was executed in November of 
2017, Headwaters and GRH had already entered the LPA (dated December of 2012) and GRMD 
was aware of that document and was thus also aware that Headwaters was not obligated to 
acquire the Amenities thereunder due to the numerous options for termination of the LPA 
without Headwaters’ exercise of the option to purchase.    
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154. Therefore, to the extent that GRMD asserted that Headwaters was obligated under 
the Second Granby IGA to purchase the Amenities, GRMD’s claim against Headwaters under 
the Second Granby IGA arose when Headwaters and GRH entered the LPA in December of 
2012 and that claim could have been raised prior to Waiver and Release Agreement and is 
covered by the broad release agreement therein.   

155. GRMD’s breach of contract claims against Headwaters violates material terms of 
the Waiver and Release Agreement, the parties’ intent as set forth therein to operate 
independently of one another, and the broad release of claims, causes of action, and damages 
agreed to by GRMD in the Waiver and Release Agreement.    

156. GRMD’s claims for breach of the Master IGA and Second Granby IGA are 
unfounded, frivolous and in bad faith in light of GRMD’s express termination of the Waiver and 
Release Agreement and its express waiver of these claims.  

157. GRMD’s breach of the Waiver and Release Agreement as set forth herein has 
caused, and will continue to cause, Headwaters damages, including but not limited to, the 
significant attorneys’ fees that it will incur to defend these claims against it. 

158. WHEREFORE, Headwaters requests that this Court enter judgment in its favor 
and against GRMD as follows: 

A. For all damages caused by GRMD’s breach of the Waiver and Release 
Agreement, including, without limitation, the costs and attorneys’ fees incurred 
by Headwaters in defending the claims in this litigation, in amounts to be proven 
at trial. 

 
B. Reasonable attorneys’ fees and costs as provided in the parties’ agreement and by 

law;  

C. Pre- and post-judgment interest as provided by law; and  

D. Such other and further relief as the Court may deem just.  

Count IV  
(Breach of GRMD’s Service Plan Or Improper Modification of Same) 

159. The allegations of paragraphs 1 through 158 of these Counterclaims are 
incorporated by this reference as if fully set forth herein.  

 
160. The 2016 Amendment to the GRMD Service Plan, approved by GRMD’s board 

and the Town of Granby, stated that GRMD would operate independently of Headwaters and, 
except as set forth in the road maintenance and snow removal agreement, with the intent that 
any role or relationship of GRMD as a “Tax District” and HMD as a “Service District” is 
terminated. § II(B) (emphasis added). 
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161. In direct contravention of that language, GRMD is now suing Headwaters for 

breach of Headwaters’ alleged obligation to acquire the Amenities on GRMD’s behalf.  
 
162. GRMD’s assertions in this lawsuit and claims against Headwaters are in breach of 

the terms of its Service Agreement.   

163. Moreover, to the extent that GRMD could impose any obligation on Headwaters 
to operate or acquire the Amenities, then GRMD is in breach of its obligation under its original 
Service Plan to finance the costs of acquisition and operation of the Amenities in that GRMD has 
not provided any funds to Headwaters to purchase the Amenities and has not provided any funds 
toward operation of the Amenities.   

164. GRMD’s claims for breach of its Service Plan is unfounded, frivolous and in bad 
faith in light of GRMD’s amendment to its Service Plan in 2016.  

165. GRMD’s breach of its Service Plan has caused, and will continue to cause, 
Headwaters damages, including but not limited to, the significant attorneys’ fees that it will incur 
to defend these claims against it. 

166. In the alternative, GRMD is seeking to materially modify the terms of its Service 
Plan to reinstate the roles and obligations of GRMD as the “Tax District” and Headwaters as the 
“Service District” contrary to the 2016 Amendment to the GRMD Service Plan.    

167. C.R.S. § 32-1-207(2)(a) permits material modifications of a Service Plan to be 
made by the governing body of such special district only by petition to and approval by the board 
of county commissioners or the governing body of the municipality that has adopted a resolution 
of approval of the special district. 

168. “Material modifications” include: “changes of a basic or essential nature, 
including but not limited to the following: Any addition to the types of services provided by the 
special district; a decrease in the level of services; a decrease in the financial ability of the 
district to discharge the existing or proposed indebtedness; or a decrease in the existing or 
projected need for organized service in the area.”  C.R.S. § 32-1-207(2)(a). 

169. The material modifications GRMD seeks to implement in its Service Plan have 
not been approved by the Town of Granby as required by C.R.S. § 32-1-207(2)(a). 

170. C.R.S. § 32-1-207(3)(a) permits the Court to enjoin any material departure from 
the Service Plan, which constitutes a material modification, upon the motion of any interested 
party. 

171. WHEREFORE, Headwaters requests that this Court enter judgment in its favor 
and against GRMD as follows: 
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A. For all damages caused by GRMD’s breach of its Service Plan, including, without 
limitation, the costs and attorneys’ fees incurred by Headwaters in defending the 
claims in this litigation, in amounts to be proven at trial. 

 
B. Reasonable attorneys’ fees and costs as provided in the parties’ agreement and by 

law;  

C. Pre- and post-judgment interest as provided by law; 

D. Or, in the alternative, Headwaters seeks an order from this Court to permanently 
enjoin GRMD’s material departure from its Service Plan without the requisite 
approval required by C.R.S.  § 32-1-07(2)(a).  

E. Such other and further relief as the Court may deem just.  

Count V 
(Alternative Claim For Breach of the Second Granby IGA)   

 
172. The allegations of paragraphs 1 through 171 of these Counterclaims are 

incorporated by this reference as if fully set forth herein. 
 

173. While Headwaters disputes any breach by it of the Second Granby IGA and any 
obligation thereunder to acquire the Leases Premises, if this Court would impose any such 
obligation on Headwaters, then GRMD is also liable for such breach.  

174. The Second Granby IGA provides that GRMD, Headwaters and GRMD Nos. 2-8 
“will be authorized to acquire, construct, own, operate and maintain the ski area and lifts, ski 
lodge, golf courses . . . . collectively called the ‘Amenities.’” Ex. 5, ¶ 5(a).  

175. GRMD has never sought to acquire the Amenities and has never tendered the 
Purchase Price for the Leased Premises to the Landlord or Headwaters.  

176. The Second Granby IGA also provides that GRMD has never sought to acquire 
the Amenities and has never tendered the Purchase Price for the Leased Premises to the Landlord 
or to Headwaters for its acquisition of the Leases Premises.  

177. The Second Granby IGA also provides that GRMD, Headwaters and GRMD Nos. 
2-8 “shall be jointly and severally liable for each obligation of the Districts set forth herein.” 

178. Therefore, to the extent Headwaters is in breach of the Second Granby IGA, 
GRMD is also in breach of that agreement for failing to acquire the Amenities and, in any event, 
GRMD is jointly and severally liable for any obligation of Headwaters under the Second Granby 
IGA.  
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179. WHEREFORE, Headwaters requests that this Court enter judgment in its favor 
and against GRMD as follows: 

A. For all damages caused by GRMD’s breach of the Second Granby IGA, 
including, without limitation, the costs and attorneys’ fees incurred by 
Headwaters in defending the claims in this litigation, in amounts to be proven at 
trial. 

 
B. For damages (in the nature of offset or otherwise) based upon GRMD’s joint and 

several liability for the full amount of any liability of Headwaters under the 
Second Granby IGA.  

C. Pre- and post-judgment interest as provided by law; and  

D. Such other and further relief as the Court may deem just.  

Count VI 
(Declaratory Judgment – C.R.C.P. 57 and C.R.S. § 13-51-101 et. seq.) 

 
180. The allegations of paragraphs 1 through 179 of these Counterclaims are 

incorporated by this reference as if fully set forth herein.   

181. The LPA, including the option to purchase therein, was executed and recorded 
following execution and recording of the Deed of Trust.  As such, the LPA was a junior lien or 
encumbrance on the property and the option to purchase therein was, at most, a junior sale 
contract.  

182. Under the non-judicial foreclosure provisions in Article 38 of Title 30 of the 
Colorado statutes, a non-judicial foreclosure of a senior deed of trust extinguishes junior liens 
and land contracts.   

183. Headwaters, the tenant under the LPA, was provided all required notices of the 
non-judicial foreclosure sale, and Headwaters did not exercise its statutory cure or redemption 
rights. Thus, Gray Jay, as the party holding the Certificate of Purchase upon expiration of the 
redemption periods, took title to the property formerly subject to the Leased Premises free and 
clear of the LPA and the purchase option therein.  

184. The option to purchase provision of the LPA did not constitute a covenant 
running with the land, but even if it did, that covenant was junior to the LPA and extinguished 
through the foreclosure proceedings.  

185. Alternatively, even if the LPA survived the foreclosure and Gray Jay succeeded to 
the rights of landlord thereunder, on November 11, 2020, Gray Jay notified Headwaters in 
accordance with the terms of the LPA, that if the LPA was not terminated by way of foreclosure, 
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Gray Jay was electing to terminate the LPA pursuant to section 10 thereof based upon 
Headwaters’ failure to operate the Amenities for more than thirty days. 

186. Alternatively, even if the LPA was not terminated by the foreclosure or by Gray 
Jay’s exercise of its option to terminate as set forth above, the LPA was terminated by 
Headwaters’ failure to appropriate Amenity Fees for payment of rent for calendar years 2021, 
2022, and 2023. Under Section 2(a) of the LPA, the LPA automatically terminated by its own 
terms upon Headwaters’ failure to appropriate Amenity Fees to be paid pursuant to the terms of 
the Lease; therefore, the LPA terminated as January 1, 2021 and/or as of the ensuing calendar 
years for which Headwaters failed to appropriate funds for payment of rent under the LPA.  

187. The option to purchase provision of the LPA did not constitute a covenant 
running with the land, but even if it did and even if not extinguished by the foreclosure, 
restrictive covenants are limited by the terms thereof and subject to termination rights thereunder 
and the LPA was terminated under its terms based upon Gray Jay’s termination notice and/or 
Headwaters’ failure to appropriate rent payments for the 2021 calendar year or ensuing years.  

188. Headwaters is a party that is interested under a written contract, or other writings 
constituting a contract, and it may have determined any question of construction or validity 
arising under the contract, and obtain a declaration of rights, status, or other legal relations 
thereunder, pursuant to the terms of C.R.C.P. 57 and the Uniform Declaratory Judgment Law, § 
13-51-101 et. seq.  

189. Headwaters has no adequate remedy at law.   

190. Accordingly, Headwaters seeks a declaration that the LPA was terminated for one 
or more of the foregoing reasons and that no party, including GRMD, has any right to seek to 
enforce any provision thereof.  

191. WHEREFORE, Headwaters respectfully requests that this Court enter judgment 
in its favor and against GRMD as follows: 

A. Declaring that the LPA was terminated in its entirely through foreclosure of the 
Leased Premises, or alternatively, through Gray Jay’s notice of termination, or 
alternatively, due to Headwaters’ failure to appropriate funds for rental payments 
for the calendar year 2021 or the ensuring years.   

 
B. Awarding reasonable attorneys’ fees and costs as provided in the parties’ 

agreement and by law;  
 
C. Granting such other and further relief as the Court may deem just.  
 

  

EXHIBIT A



 

 40 

Dated this 3rd day of November, 2022. 

      HUSCH BLACKWELL LLP 

      s/ Jamie H. Steiner    
      Jamie H. Steiner, #49034 
      JoAnn T. Sandifer (Admitted Pro Hac Vice) 
 
      Attorneys for Headwaters Metropolitan  

District and GR Terra LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing HEADWATER 
METROPOLITAN DISTRICT’S ANSWER AND AFFIRMATIVE DEFENSES TO 
PLAINTIFF’S THIRD AMENDED COMPLAINT, AND COUNTERCLAIMS was served 
via the Colorado Courts e-filing system on November 3, 2022, addressed to the following: 

David K. TeSelle 
Brian K. Matise 
Erica N. Garcia 
BURG SIMPSON ELDREDGE 
 HERSH & JARDINE, P.C. 

40 Inverness Drive East 
Englewood, CO 80112 
dteselle@burgsimpson.com 
bmatise@burgsimpson.com 
egarcia@burgsimpson.com 
Attorneys for Plaintiff 
 
 
Mark E. Champoux 
Kyler K. Burgi 
DAVIS GRAHAM & STUBBS LLP 
1550 Seventeenth Street, Suite 500 
Denver, CO 80202 
mark.champoux@dgslaw 
kyler.burgi@dgslaw.com  
Attorneys for Defendant Gray Jay Ventures, LLC and 
Granby Prentice, LLC 
 

/s/  Tessa Kern     
Practice Support Team Specialist 
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DISTRICT COURT, GRAND COUNTY, COLORADO 
307 Moffat Avenue 
Hot Sulphur Springs, CO 80451 

  COURT USE ONLY   

Plaintiff:  GRANBY RANCH METROPOLITAN 
DISTRICT, a quasi-municipal corporation and political 
subdivision of the State of Colorado, 
 
v. 
 

Defendants:  HEADWATERS METROPOLITAN 
DISTRICT, a quasi-municipal corporation and political 
subdivision of the State of Colorado; GRAY JAY 
VENTURES, LLC.; REDWOOD CAPITAL FINANCE 
CO., LLC, GRANBY PRENTICE, LLC; and GR TERRA, 
LLC.  

Attorneys for Headwaters Metropolitan District and GR 
Terra LLC: 
Jamie H. Steiner, #49304 
JoAnn T. Sandifer (Admitted Pro Hac Vice) 
Husch Blackwell LLP 
1801 Wewatta St., Suite 1000 
Denver, CO 80202  
Phone:   303-749-7200 
Fax:   303-749-7272 
E-mail:      jamie.steiner@huschblackwell.com 
                  joann.sandifer@huschblackwell.com 
 

 
Case No. 2021CV30008 
 
Division  1 
 

GR TERRA LLC’S ANSWER, AFFIRMATIVE DEFENSES TO PLAINTIFF’S THIRD 
AMENDED COMPLAINT, JURY DEMAND AND COUNTERCLAIMS 

 

Defendant GR Terra LLC (“Defendant” or “GR Terra”) submits this answer, affirmative 
defenses, jury demand and counterclaims to Plaintiff Granby Ranch Metropolitan District’s 
Third Amended Complaint (“Amended Complaint”).   

PARTIES, JURISDICTION, AND VENUE 

1. Defendant admits that GRMD was organized as a Metropolitan District pursuant 
to the Colorado Special District Act, Section 32-1-101 et seq., C.R.S.  The remainder of the 
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allegations in paragraph 1 are legal conclusions to which no response is required.  To the extent 
further response is required, Defendant denies these allegations.     

2. Admit. 

3. Defendant lacks sufficient knowledge or information to form a belief as to the 
allegations of paragraph 3 and footnote 1 and therefore denies same.  

4. Defendant lacks sufficient knowledge or information to form a belief as to the 
allegations of paragraph 4 and therefore denies same.  

5. Admit.  

6. Defendant admits that Headwaters and GRMD are located within Grand County, 
Colorado as is the leased premises referred to in the Amended Complaint.  The balance of the 
allegations of paragraph 6 are legal conclusions to which no response is required.  To the extent 
further response is required, Defendant denies these allegations.     

GENERAL ALLEGATIONS 

7. Defendant admits that GRH, Headwaters and GRMD are separate entities, but 
denies that they are related entities.  Defendant is without sufficient knowledge and information 
to form a belief as to the balance of the allegations in paragraph 7 and therefore denies same.   

8. Defendant states that the Service Plan referenced in paragraph 8 speaks for itself 
and denies any characterization of that document inconsistent with the terms thereof.  Defendant 
is without sufficient knowledge and information to form a belief as to the balance of the 
allegations in paragraph 8 and therefore denies same.  

9. Defendant states that the Service Plans referenced in paragraph 9 and attached to 
the Amended Complaint as Exhibits 1 and 2 speak for themselves and denies any 
characterization of those documents inconsistent with the terms thereof. Defendant is without 
sufficient knowledge and information to form a belief as to the balance of the allegations in 
paragraph 9 and therefore denies same.  

10. Defendant states that it is unable to respond to the first sentence of paragraph 10 
as the term “property” is not defined.  Defendant is without sufficient knowledge and 
information to form a belief as to the allegations in the second sentence of paragraph 10 and 
therefore denies same.  Defendant states that the remainder of the allegations of paragraph 10 are 
either characterizations of documents that speak for themselves or legal conclusions, to which no 
response is required.  To the extent a response is required to these allegations, Defendant denies 
same.  

11. Defendant denies the allegations of paragraph 11.    
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12. Defendant states that the Consolidated Service Plan referenced in paragraph 12 
and attached to the Amended Complaint as Exhibit 3 speaks for itself and denies any 
characterization of that document inconsistent with the terms thereof.  

13. Defendant states that it is unable to respond to the first sentence of paragraph 13 
as the term “affairs” is ambiguous and the timeframe referenced is not defined.  The remainder 
of the allegations are characterizations of the Master IGA, and that document speaks for itself.  
Defendant denies any characterization of the Master IGA inconsistent with the terms thereof and 
also states that the Master IGA was terminated as of June 1, 2006 and was of and of no force or 
effect after that date.    

14. The allegations of paragraph 14 are characterizations of the Master IGA, and that 
document speaks for itself.  Defendant denies any characterization of the Master IGA 
inconsistent with the terms thereof and states that the Master IGA was terminated as of June 1, 
2006 and was of no force or effect after that date.  

15. The allegations of paragraph 15 and footnote 2 are characterizations of the Fee 
Resolution attached to the Amended Complaint as Exhibit 4.  That document speaks for itself, 
and Defendant denies any characterization of the Fee Resolution inconsistent with the terms 
thereof.  Defendant further states that the Fee Resolution was superseded in its entirety on 
July 17, 2013, and was of no force or effect after that date.  

16. The allegations of paragraph 16 are characterizations of the Fee Resolution 
attached to the Amended Complaint as Exhibit 4.  That document speaks for itself, and 
Defendant denies any characterization of the Fee Resolution inconsistent with the terms thereof.  
Defendant further states that the Fee Resolution was superseded in its entirety on July 17, 2013, 
and was of no force or effect after that date.    

17. Defendant admits that, to the best of its current knowledge and understanding, the 
referenced parties entered the Granby IGA attached to the Amended Complaint as Exhibit 5.  
Defendant further states that the Granby IGA was superseded and replaced in its entirety on 
November 8, 2016, and was of no force or effect after that date.   

18. The allegations of paragraph 18 are characterizations of the Granby IGA attached 
to the Amended Complaint as Exhibit 5.  That document speaks for itself, and Defendant denies 
any characterization of the Granby IGA inconsistent with the terms thereof. Defendant also states 
that the Granby IGA was superseded and replaced in its entirety on November 8, 2016, and was 
of no force or effect after that date.  

19. The allegations of paragraph 19 are characterizations of the Granby IGA attached 
to the Amended Complaint as Exhibit 5.  That document speaks for itself, and Defendant denies 
any characterization of the Granby IGA inconsistent with the terms thereof. Defendant also states 
that the Granby IGA was superseded and replaced in its entirety on November 8, 2016, and was 
of no force or effect after that date. 

EXHIBIT A



 

 4 

20. Defendant admits that, to the best of its current knowledge and understanding, the 
document attached to the Amended Complaint as Exhibit 6 is the LPA referenced in paragraph 
20.  Defendant denies the allegations of the first and third sentences of paragraph 20.  

21. The allegations of paragraph 21 are characterizations of the LPA attached to the 
Amended Complaint as Exhibit 6.  That document speaks for itself, and Defendant denies any 
characterization of the LPA inconsistent with the terms thereof. 

22. Defendant denies the allegations of paragraph 22 and footnote 3 thereto.  
Defendant further states that the allegations of paragraph 22 are characterizations of the LPA 
attached to the Amended Complaint as Exhibit 6.  That document speaks for itself, and 
Defendant denies any characterization of the LPA inconsistent with the terms thereof. 

23. Defendant denies the first sentence of paragraph 23.  Defendant states that the 
remainder of the allegations of paragraph 23 are either characterizations of documents that speak 
for themselves or legal conclusions, to which no response is required.  To the extent a response is 
required, Defendant denies same and denies any characterization of the LPA inconsistent with 
the terms thereof.  “ 

24. The first sentence of paragraph 24 is a legal conclusion to which no response is 
required, and to the extent a response is required, Defendant denies that conclusion.  Defendant 
denies the remainder of the allegations of paragraph 24 and denies any characterization of 
referenced documents that are inconsistent with the terms thereof.  

25. Defendant denies the allegations of paragraph 25.   

26. The allegations of paragraph 26 are characterizations of the LPA attached to the 
Amended Complaint as Exhibit 6.  That document speaks for itself, and Defendant denies any 
characterization of the LPA inconsistent with the terms thereof. 

27. Defendant lacks sufficient knowledge or information to form a belief as to the 
allegations of paragraph 27 and therefore denies same.  Defendant further states that all claims 
against Redwood Capital have been dismissed with prejudice.  

28. The allegations of paragraph 28 are characterizations of the LPA attached to the 
Amended Complaint as Exhibit 6.  That document speaks for itself, and Defendant denies any 
characterization of the LPA inconsistent with the terms thereof. 

29. Defendant states that it is unable to respond to paragraph 29 as the term “Non-
Disturbance Agreement” is ambiguous and undefined.  The remainder of the allegations of 
paragraph 29 are characterizations of the LPA attached to the Amended Complaint as Exhibit 6.  
That document speaks for itself, and Defendant denies any characterization of the LPA 
inconsistent with the terms thereof. 
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30. Defendant admits that, to the best of its current knowledge and information, the 
referenced parties entered the Second Granby IGA attached to the Amended Complaint as 
Exhibit 7.  Defendant denies the remainder of the allegations of paragraph 30.    

31. Defendant is unable to respond to the allegations in the first sentence of paragraph 
31 as the term “control” and “homeowner-controlled” are vague and ambiguous; to the extent a 
response to those allegations is required, Defendant denies same.  Defendant admits that based 
upon its current knowledge and understanding, Headwaters, GRMD and Granby Ranch 
Metropolitan Districts Nos. 2 through 8 agreed to terminate the Master IGA pursuant to the 
Termination of Intergovernmental Agreement attached to the Amended Complaint as Exhibit G 
and admits that in Recital G of that Termination Agreement, the parties indicated their intent that 
GRMD and Headwaters should operate independently of one another.  Defendant denies all 
allegations of paragraph 31 not expressly admitted herein.   

32. The allegations of paragraph 32 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies same.    

33. Defendant lacks sufficient knowledge or information to form a belief as to the 
allegations of the last sentence of paragraph 33 and therefore denies same.  The remaining 
allegations of paragraph 33 are characterizations of the referenced letter dated September 1, 
2020.  That document speaks for itself, and Defendant denies any characterization of that latter 
inconsistent with the terms thereof.  

34. Defendant admits the first three sentences of paragraph 34.  Defendant lacks 
sufficient knowledge or information to form a belief as to the allegations of the final sentence of 
paragraph 34 and therefore denies same.  

35. Defendant admits that on August 14, 2020, after providing all notices required by 
Colorado statute, the Public Trustee held a public sale of the Leased Premises and other property 
subject to the Deed of Trust.  Following the sale, the Public Trustee issued a Certificate of 
Purchase for the subject property, including the Leased Premises, to Granby Prentice.  Granby 
Prentice assigned the Certificate of Purchase to GP Granby Holdings LLC (now known as Gray 
Jay Ventures, LLC).  After the expiration of the redemption period, title to the property vested in 
GP Granby Holdings free and clear of all liens and encumbrances junior to the Deed of Trust, 
including the LPA.  On August 27, 2020, the Public Trustee issued a Public Trustee’s Deed to 
GP Granby Holdings granting it title to the Leased Premises and other subject property, which 
deed was recorded in the land records for Grand County on August 1, 2020 at Reception No. 
202000007560.  Defendant is without sufficient knowledge or information to form a belief as to 
the balance of the allegations of paragraph 45 and therefore denies same.  Defendant denies all 
allegations of paragraph 35 not admitted herein.  

36. Defendant denies the first sentence of paragraph 36 and states that the LPA was 
terminated through the foreclosure (and other means).  Defendant admits the allegation of the 
second sentence of paragraph 36.  Defendant lacks sufficient knowledge or information to form a 
belief as to the remainder of the allegations of paragraph 36 and therefore denies same.   
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37. Defendant lacks sufficient knowledge or information to form a belief as to the 
allegations of paragraph 37 and therefore denies same.  

38. Defendant acknowledges that the allegations of paragraph 38 may state Plaintiff’s 
legal positions, but Defendant denies those conclusions and states that the LPA was terminated 
via the foreclosure, or alternatively, based upon the notice of termination referenced in paragraph 
40 below or, alternatively, by other means in accordance with the terms of the Lease.  

39. Defendant states that the allegations of paragraph 39 are characterizations of the 
LPA attached to the Amended Complaint as Exhibit 6.  That document speaks for itself, and 
Defendant denies any characterization of the LPA inconsistent with the terms thereof. Defendant 
further states that first sentence of paragraph 39 states a legal conclusion to which no response is 
required; to the extent a response is required, Defendant denies same.  Defendant denies the 
allegations of the second and third sentences of paragraph 39.  

40. Admit.  

41. The allegations of paragraph 41 are characterizations of the LPA.  That document 
speaks for itself, and Defendant denies any characterization of the LPA inconsistent with the 
terms thereof.   

42. Defendant denies the allegations of paragraph 42.  

43. Defendant states that the first sentence of paragraph 43 states a legal conclusion to 
which no response is required; to the extent a response is required, Defendant denies same.  
Defendant denies the allegations of the second sentence of paragraph 43.  

44. Based upon its current knowledge and understanding, Defendant admits the first 
sentence of paragraph 44.  Defendant denies the second, third and last sentences of paragraph 44.  
Defendant lacks sufficient knowledge or information to form a belief as the remainder of the 
allegations of paragraph 44 and therefore denies same.  

45. Defendant admits the first and third sentences of paragraph 45.  Defendant lacks 
sufficient knowledge and information to form a belief as to the allegations in the second sentence 
of paragraph 45 and therefore denies same. Defendant denies the last sentence of paragraph 45. 

46. Defendant denies the allegations of paragraph 46.     

47. Defendant admits that it purchased the property formerly subject to the LPA on or 
about May 5, 2021, Defendant denies that the property was subject to the LPA at the time of its 
purchase because the LPA had extinguished and terminated before that time.  
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FIRST CLAIM FOR RELIEF  
(Breach of Contract against Gray Jay Ventures) 

48. Defendant incorporates its responses to all of the allegations contained in the 
foregoing paragraphs as if the responses were fully restated herein.  

49-53.  The allegations made in paragraphs 49-53 are not directed at Defendant and 
therefore no response is necessary.  To the extent a response is deemed necessary, Defendant 
denies same.  

SECOND CLAIM FOR RELIEF 
(Breach of Contract against Headwaters) 

54. Defendant incorporates its responses to all of the allegations contained in the 
foregoing paragraphs as if the responses were fully restated herein.  

55-58.  The allegations made in paragraphs 55-58 are not directed at Defendant and 
therefore no response is necessary.  To the extent a response is deemed necessary, Defendant 
denies same.  

THIRD CLAIM FOR RELIEF 
(Breach of Contract against Granby Prentice) 

59. Defendant incorporates its responses to all of the allegations contained in the 
foregoing paragraphs as if the responses were fully restated herein.  

60-64.  The allegations made in paragraphs 60-64 are not directed at Defendant and 
therefore no response is necessary.  To the extent a response is deemed necessary, Defendant 
denies same.  

FOURTH CLAIM FOR RELIF  
(Breach of Contract Against GR Terra) 

65. Defendant incorporates its responses to all of the allegations contained in the 
foregoing paragraphs as if the responses were fully restated herein.  

66. Defendant admits that it purchased the property formerly subject to the LPA on or 
about May 5, 2021, Defendant denies that the property was subject to the LPA at the time of its 
purchase because the LPA had terminated before that time.  

67. Defendant denies the allegations of paragraph 67.  

68. GR Terra admits that at the time it purchased the property formerly subject to the 
LPA, its predecessor in title had already taken the position that the LPA was terminated in 2020.   
GR Terra further states that since it acquired the property formerly subject to the LPA, 
Headwaters has never tendered the purchase price under the LPA to it, paid rent to it under the 
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LPA or taken any other action to enforce any of the terms of the LPA or require action by GR 
Terra as landlord under the LPA.  GR Terra denies all allegations of paragraph 68 not expressly 
admitted herein.   

69. Defendant denies the allegations of paragraph 69. 

70. Defendant denies the allegations of paragraph 70.  

71. The allegations of paragraph 71 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies the allegations of paragraph 71 
and all relief requested therein.   

FIFTH CLAIM FOR RELIEF  
(Declaratory Judgment against Gray Jay Ventures and GR Terra) 

72. Defendant incorporates its responses to all of the allegations contained in the 
foregoing paragraphs as if the responses were fully restated herein.  

73. Defendant denies the allegations of paragraph 73 and states that the LPA was 
terminated through the foreclosure.  

74. Defendant denies the allegations of paragraph 74.   

75. The allegations of paragraph 75 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies the allegations of paragraph 90.   

76. Defendant denies the allegations of paragraph 76.  

77. The allegations of the first sentence of paragraph 77 state legal conclusions to 
which no response is required; to the extent a response is required, Defendant denies the 
allegations of that sentence.  Defendant denies the second and third sentences of paragraph 77.  

78. The allegations of paragraph 78 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies the allegations of paragraph 78.  

79. The allegations of paragraph 79 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies the allegations of paragraph 79. 

80. Defendant denies the allegation of paragraph 80 and Plaintiff’s right to the relief 
requested therein.  
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SIXTH CLAIM FOR RELIEF 
(Declaratory Judgment and Injunctive Relief: Covenant Running with the Land 
against Headwaters, GR Terra, Gray Jay Ventures, and Granby Prentice) 

 
81. Defendant incorporates its responses to all of the allegations contained in the 

foregoing paragraphs as if the responses were fully restated herein.   

82. The allegations of paragraph 82 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies the allegations of paragraph 82. 

83. The allegations of paragraph 83 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies the allegations of paragraph 83. 

84. Defendant denies the allegations of paragraph 84.  

85. The allegations of paragraph 85 state legal conclusions to which no response is 
required; to the extent a response is required, Defendant denies the allegations of paragraph 85. 

86. Defendant denies the allegation of paragraph 86 and Plaintiff’s right to the relief 
requested therein.  

General Denial 

GR Terra denies each allegation of the Amended Complaint that is not specifically 
admitted herein, including any factual allegations in the paragraph titled WHEREFORE to which 
a response is deemed necessary.  

Affirmative Defenses 

1. The Amended Complaint fails to state a claim upon which relief may be granted. 

2. GRMD lacks standing to bring its claims for breach of contract and declaratory 
relief against GR Terra based on the Second Amended and Restated Lease Purchase Agreement 
(“LPA”) because GRMD was not a party or successor party to the LPA and was not an intended 
third-party beneficiary given the terms of the LPA and the surrounding circumstances.  
Therefore, GRMD has no standing to seek to enforce the LPA, to seek a declaratory judgment 
regarding its validity and existence, or to seek damages for alleged breach of the LPA.  

3. To the extent that GRMD was a third-party beneficiary to the LPA at the time that 
document was executed in 2012 (which Defendant disputes), GRMD waived and relinquished 
those rights through various agreements it entered subsequent to 2012, including, without 
limitation: the Exclusion Agreement dated April 21, 2010 by and between GRMD, Headwaters, 
and Granby Realty Holdings, Inc. (“GRH”); the Letter Agreement dated August 22, 2016 by and 
between GRMD, Headwaters, GRMD No. 8 and GRH, as amended in 2017 and 2018; the 2016 
Second Amendment to the GRMD Service Plan and 2016 Amendment to the Service Plan for 
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Headwaters; the November 17, 2017 Termination of Intergovernmental Agreement by and 
between GRMD, GRMD Nos. 2-8 and Headwaters; and the Waiver and Release Agreement 
entered in April of 2018 by and between GRMD, GRMD No. 8, Headwaters and GRH  (all of 
the foregoing agreements are more fully described in GR Terra’s Counterclaims).  Therefore, 
GRMD does not have standing to seek to enforce the LPA, to seek a declaratory judgment 
regarding its validity and existence, or to seek damages for alleged breach of the LPA. 

4. GRMD lacks standing to bring its claims for breach of contract and declaratory 
relief because it asserts no facts that constitute injury-in-fact to GRMD; GRMD did not pay any 
of the Amenity Fees that allegedly constitute “equity” under the LPA and that give rise to 
GRMD’s alleged damages and GRMD does not use the amenities that are the subject of the 
LPA.   

5. GRMD’s claims for breach of contract and for declaratory relief against GR Terra 
fail to state a claim for relief because the LPA was extinguished by the 2020 foreclosure. The 
LPA was recorded after and junior to the deed of trust foreclosed upon and there are no facts to 
prove that any subordination, non-disturbance and attornment agreement was ever tendered, 
executed, or recorded, therefore the LPA was extinguished pursuant to C.R.S. § 38-38-501 via 
foreclosure before GR Terra acquired title to the Leases Premises. 

6. GRMD’s claims for breach of contract and for declaratory relief against GR Terra 
fail because even if the LPA survived the foreclosure and Gray Jay succeeded to the rights of 
landlord thereunder, on November 11, 2020, Gray Jay notified Headwaters in accordance of the 
terms of the LPA that if the LPA was not terminated by way of foreclosure, Gray Jay was 
electing to terminate the LPA pursuant to section 10 thereof based upon Headwaters’ failure to 
operate the Amenities for more than thirty days.  If not previously terminated, the LPA was 
terminated by that notice.   

7. GRMD’s claims for breach of contract and for declaratory relief against GR Terra 
fail because even if the LPA was not terminated by the foreclosure or by Gray Jay’s exercise of 
its option to terminate as set forth above, the LPA was terminated by Headwaters’ failure to 
appropriate Amenity Fees for payment of rent for calendar years 2021, 2022 and 2023.  Under 
Section 2(a) of the LPA, the LPA automatically terminated by its own terms upon Headwaters’ 
failure to appropriate Amenity Fees to be paid pursuant to the terms of the Lease, an 
appropriation requirement mandated by C.R.S. § 29-1-110 and Colo. Const. Art. XI, § 6; 
therefore, the LPA terminated as of January 1, 2021 and/or as of the successive lease years for 
which Headwaters failed to appropriate funds for payment of rent under the LPA.  

 
8. GRMD is estopped and/or otherwise barred from bringing its breach of contract 

claim against GR Terra in that GRMD waived and relinquished any right to compel enforcement 
of the LPA through various agreements it entered subsequent to 2012, including, without 
limitation: the Exclusion Agreement dated April 21, 2010 by and between GRMD, Headwaters, 
and GRH; the Letter Agreement dated August 22, 2016 by and between GRMD, Headwaters, 
GRMD No. 8 and GRH, as amended in 2017 and 2018; the 2016 Second Amendment to the 
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GRMD Service Plan and 2016 Amendment to the Service Plan for Headwaters; the November 
17, 2017 Termination of Intergovernmental Agreement by and between GRMD, GRMD Nos. 2-
8 and Headwaters; and the Waiver and Release Agreement entered in April of 2018 by and 
between GRMD, GRMD No. 8, Headwaters and GRH (all of the foregoing agreements are more 
fully described in GR Terra’s Counterclaims).   

 
9. GRMD’s breach of contract claim against GR Terra fails because Headwaters 

never tried to exercise the option to purchase the Leased Premises under the LPA, tendered the 
Purchase Price thereunder, or in any way demanded that GR Terra perform any acts as landlord 
under the LPA, necessary preconditions to any obligation on the part of GR Terra to accept the 
Purchase Price, transfer the Leased Premises, or otherwise act as landlord under the LPA.  In 
addition, GRMD had not identified any particular obligation under the LPA that GR Terra failed 
to carry out, and GRMD cannot establish that Headwaters had the ability or funds to exercise any 
right to purchase the Leased Premises under the terms of the LPA at any time before the LPA 
was terminated or that it even has the ability or funds to do so now if the LPA is deemed in 
existence.   

 
10. GRMD’s breach of contract claim against GR Terra fails because GRMD’s rights 

are limited by the terms of the contract in that a third-party beneficiary cannot have greater rights 
than the parties to the contract and (i) the LPA allows for termination thereof based upon various 
circumstances, including foreclosure, default, or Headwaters’ failure to appropriate rental 
payments; (ii) the LPA did not require Headwaters to acquire the Leased Premises prior to 2062; 
(iii) the LPA precludes any recoupment of the rental payments by Headwaters and precludes 
recovery of consequential damages; and (iv) rent paid under the LPA does not constitute equity 
toward the purchase price of the Amenities.  

  
11. GRMD’s breach of contract claim against GR Terra and request for damages is 

barred by the terms of the LPA which limit remedies for the Landlord’s default to equitable relief 
or termination of the LPA and preclude recoupment of rental payments and recovery of 
consequential damages.  

12. GRMD’s breach of contract claim against GR Terra is barred by GRMD’s failure 
to adhere to mandatory contractual obligations and remedies in the LPA, including but not 
limited to, satisfaction of the default and notice provisions of the LPA before filing suit 
(including but not limited to LPA Section 24.b). 

13. GRMD’s breach of contract claim against GR Terra fails because the LPA and the 
purchase option therein are void under the statute of frauds in that the purchase option did not 
contain a sufficiently definite purchase price.  

14. GRMD’s breach of contract claim and request for damages against GR Terra 
based on alleged “equity” from the payment of Amenity Fees as rent under the LPA fails because 
GRMD terminated and waived any rights it had to Amenity Fees collected under the 2005 or 
2013 Amenity Fee Resolution and/or the 2005 or 2013 Amenity Fee Agreement and released any 
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claim to same in an agreement that Granby Realty Holdings LLC, Headwaters and GRMD 
entered on April 21, 2010, called the “Exclusion Agreement.” Under provision 3.2.1 of the 
Exclusion Agreement, where it “acknowledged and agreed” that the Amenity Fees paid under the 
2005 Fee Resolution were payable solely to Headwaters and that GRMD had “no right, title or 
interest thereto” and agreed to fully cooperate to give effect to the intent and purpose of that 
Agreement. 

15. GRMD’s breach of contract claim against GR Terra fails because to the extent the  
LPA is construed to impose an obligation on Headwaters to appropriate funds in any lease year 
for the payment of rent or for the payment of the purchase price for acquisition of the Amenities, 
the LPA is void under C.R.S. § 29-1-110, which prohibits local governments from spending or 
contracting to spend “any money, or incur any liability, or enter into any contract which, by its 
terms, involves the expenditures of money in excess of amounts appropriated” and under Colo. 
Const. Art. XI, § 6, which renders such obligations an illegal debt of a government body.   

16. GRMD is estopped and/or otherwise barred from bringing its breach of contract 
claim against GR Terra based upon its own conduct, including but not limited to its failure to 
tender any funds towards the purchase of the Leased Premises, its failure to acquire the 
Amenities under the Second Granby IGA (as defined in GR Terra’s Counterclaims), its failure to 
demand that Headwaters perform under the LPA or take action to protect any rights under the 
LPA prior to the foreclosure and sale of the Leased Premises, and GRMD’s own failure to take 
any action to protect any alleged rights under the LPA prior to the foreclosure and sale of the 
Leased Premises.  

17. GRMD is estopped and/or otherwise barred from bringing its breach of contract 
claim against Headwaters due to its own breach of its Service Plan, as amended in 2016, or 
alternatively, its attempt to materially modify the terms of its Service Plan to reinstate the roles 
and obligations of GRMD as the “Tax District” and Headwaters as the “Service District” without 
approval of the Town of Granby as required by C.R.S. § 32-1-207(2)(a). 

18. GRMD’s breach of contract claim and request for damages against GR Terra 
based on alleged “equity” from the payment of Amenity Fees as rent under the LPA is barred, 
waived and released under the terms of the agreement dated April of 2018 between GRH (GR 
Terrra’s successor in interest”), Headwaters, GRMD, and Granby Ranch Metropolitan District 
No. 8 (“Waiver and Release Agreement”) and the GRMD’s broad release and waiver of liability 
granted therein.   

19. GRMD’s claim for breach of contract against GR Terra is barred in whole or in 
part by one or more of the doctrines of latches, estoppel, waiver, acquiescence, or ratification. 

20. GRMD’s contract claim is barred by the applicable statute of limitations.  

21. GRMD’s claim for breach of contract against GR Terra is barred in whole or in 
part by its failure to mitigate its damages, if any. 
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22. GRMD’s alleged breach of contract damages, if any, are caused by the acts or 
omissions of third parties.  

23. GRMD’s alleged damages for breach of contract, if any, are barred by the 
doctrine of superseding or intervening causes.  

24. GRMD’s alleged damages for breach of contract, if any, are barred as speculative 
and are not caused by the alleged breach of conduct by GR Terra.  

25. GRMD’s equitable claims are barred by the doctrine of acquiescence or 
ratification, waiver, laches and/or unclean hands. 

26. GRMD’s equitable claims fail because GRMD has an adequate remedy at law.  

27. GRMD’s equitable claims fail based upon GRMD’s failure to join necessary and 
indispensable parties.  

28. GRMD’s equitable claims are barred by laches.  

29. GR Terra expressly reserves the right to rely upon affirmative defenses asserted 
by other defendants and to assert additional affirmative defenses that may become known 
through ongoing investigation and discovery. 

Jury Demand  

 GR Terra hereby demands a jury trial, pursuant to C.R.C.P. 38, on all issues so triable.  

Prayer for Relief  

 WHEREFORE, GR Terra respectfully requests that the Plaintiff’s claims be dismissed 
with prejudice, Plaintiff takes nothing, Judgment be entered in GR Terra’s favor on Plaintiff’s 
claims, GR Terra be awarded attorneys’ fees and costs in defending against Plaintiff’s claims, 
and such other and further relief as the Court deems just and proper.  

**** 
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Counterclaims 

GR Terra LLC (“GR Terra”) by and through the undersigned counsel, and for its 
Counterclaims against Granby Ranch Metropolitan District (“GRMD”) states as follows:  

Introduction 
 

1. These claims are filed in response to GRMD’s lawsuit attempting to enforce 
alleged contract rights against GR Terra, successor to the landlord under the lease purchase 
agreement (“LPA”) that gives rise to GRMD’s claims.  GRMD asserts that it has standing to 
enforce these claims because it is a third-party beneficiary of the LPA due to its relationship and 
contractual agreements with Headwaters Metropolitan District (“Headwaters”) the former tenant 
under the LPA.   

2. But GRMD’s claims are based upon a selective, inaccurate, and blatantly 
misleading recitation of the relevant facts.  The relevant facts, documents and surrounding 
circumstances establish that the parties to the LPA never intended for GRMD to be a third-party 
beneficiary or if they did (which GR Terra disputes) GRMD relinquished any such rights through 
express termination of the agreements that GRMD relies upon for its claim of third-party 
beneficiary status and GRMD’s repeated acknowledgements and agreements that the prior 
relationship between the two Districts has been severed and terminated.  

3. Moreover, if GRMD had the ability to enforce the LPA, the facts and governing 
law establish that the LPA was extinguished through the 2020 foreclosure or alternatively has 
terminated under one or more termination provisions therein.  And even if not so terminated, any 
restrictive covenants in the LPA should be canceled by this Court based upon the changed 
circumstances since that document was executed.   

4. GR Terra therefore respectfully requests that this Court declare the LPA 
extinguished and quiet title to the property in GR Terra free and clear of the LPA and any 
restrictive covenants therein.   

Parties, Venue and Jurisdiction 

5. Counterclaim Plaintiff GR Terra is a Missouri limited liability company that is 
registered to do business in the State of Colorado.   

 
6. Counterclaim Defendant GRMD is a Metropolitan District organized and existing 

pursuant to the Colorado Special District Act, § 32-1-101 et seq., C.R.S. 

7. The Court possesses personal jurisdiction over Counterclaim Defendant because it 
filed the litigation in this venue, among other reasons. 

8. The Court possesses subject matter jurisdiction over the issues raised herein 
pursuant to Article 6, Section 9 of the Constitution of the State of Colorado. 
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9. Venue is proper in this Court pursuant to C.R.C.P. 98(c) because Headwaters and 
GRMD are located within the County of Grand, State of Colorado and the real property that is 
the subject of this lawsuit are located entirely within the County of Grand, State of Colorado.  

General Allegations 

Creation of the Special Districts and Master IGA 

10. In 2003, SolVista Corp. was the owner and private developer of Granby Ranch, 
an approximately 5,000 acre planned mixed use development in Grand County.  In accordance 
with an Annexation and Development Agreement, dated March 5, 2003, entered into by SolVista 
Corp. and the Town of Granby (“Town”), the Town approved Service Plans in July 2003, 
relating to the development of Granby Ranch.  The Service Plans attached as Exhibits 1 and 2 to 
the Amended Complaint, encompassed approximately 3570 of the total 5000-acre development.  
By 2005, SolVista Corp. had transferred all of the property it then owned, including that within 
the Service Areas of the Service Plans to Granby Realty Holdings LLC (“GRH”) which 
included, but was not limited to, the areas comprising the golf course and ski resort, and related 
amenities.   

11. In 2005, GRH obtained financing for the development from Redwood Capital 
Finance Co., LLC (“Redwood”).  GRH granted Redwood a deed of trust to secure repayment of 
that debt (the “Deed of Trust”).  The Deed of Trust encumbered the golf course and ski resort 
along with the other property transferred to GRH from SolVista Corp.  The Deed of Trust was 
recorded with the Grand County Clerk and Recorder on June 2, 2005.   

12. Headwaters was organized to coordinate the acquisition, financing, and 
construction of public improvements, including streets and roadways, safety protection systems, 
water improvements, sanitary sewer and storm drainage, and park and recreation facilities, 
benefitting Granby Ranch, (collectively, the “Facilities”) and for the management, operation and 
maintenance of improvements not conveyed to the Town.   

13. GRMD was organized contemporaneously with Headwaters, in order to provide 
the funding for the Facilities and other purposes as set forth in its Service Plan.  

14. The Service Plans for Headwaters and GRMD set forth the relationship between 
Headwaters and GRMD and provided that Headwaters was to construct, manage, own, operate 
and maintain the Facilities and provide services to Granby Ranch, and GRMD was to produce 
tax and other revenue sufficient to pay all costs related to the construction, financing, acquisition, 
operation, and maintenance of the Facilities.  The Service Plans are attached to the Amended 
Complaint as Exhibits 1 & 2.1 

 
1 Exhibits attached to the Amended Complaint are referenced by the numerical exhibit numbers 
used in the Amended Complaint and are incorporated herein by reference.  Counterclaim 
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15. The Service Plan for GRMD further provided: “Until the Service District 
[Headwaters] is consolidated or dissolved in accordance with the District IGA [Master IGA set 
forth below], only the Service District will have the authority to provide services and complete 
public improvements within the Service Area.”  Art. III.  Headwaters has not been consolidated 
or dissolved.   

16. While GRMD originally included approximately 3,563 acres within its boundaries 
when it was formed, its size was reduced in 2005 to approximately 869 acres.  In 2010, its size 
was further reduced to 225.37 acres.   

17. In order to assure the orderly provision of the Facilities and essential services to 
Granby Ranch, and to assure the economic administration of the Districts’ fiscal affairs, the 
Service Plans contemplated the necessity for a master intergovernmental agreement to fully 
implement the provisions of the Service Plans. 

18. The 2003 Master Intergovernmental Agreement (“2003 Master IGA”) between 
Headwaters and GRMD, attached to the Service Plans as Exhibit F, stated that Headwaters 
would serve as the “Service District” and would manage and control the financing of 
infrastructure, budget monies for public purposes, construct and finance infrastructure, and 
establish necessary service charges and development fees for the “Taxing District.”   

19. The 2003 Master IGA stated that GRMD would serve as the “Taxing District” 
and would impose the required mill levy to pay debt obligations of the districts and offset the 
expenses of construction, operation and maintenance of the public improvements.   

20. The ski and golf facilities at Granby Ranch were constructed prior to the creation 
of GRMD and Headwaters with private funds and have, since construction, been held in private 
ownership.  These facilities are not public facilities that were constructed by Headwaters 
pursuant to the 2003 Master IGA.  Nothing in the GRMD or Headwaters’ Service Plans or the 
2003 Master IGA required Headwaters to acquire the ski and golf facilities on its own behalf or 
on behalf of GRMD. 

21. On June 1, 2006, GRMD and Headwaters entered a new District Facilities 
Construction and Service Agreement (“2006 Master IGA”), which among other things, expressly 
terminated the 2003 Master IGA.  A copy of the 2006 Master IGA is attached hereto as Exhibit 
A.   

22. Pursuant to the 2006 Master IGA, the Districts agreed that Headwaters would 
own, operate, construct, and maintain the Facilities benefiting Headwaters and GRMD and that 
GRMD would pay all costs related to the construction, financing, acquisition, operation and 
maintenance of the Facilities. 

 
Plaintiff’s new exhibits are referenced by letters and are attached hereto and incorporated herein 
by this reference.  
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23. Granby Ranch Metropolitan District Nos. 2-8 (“GRMD Nos. 2-8”) are separate 
and distinct metropolitan districts from GRMD that were organized to more fully accommodate 
phasing of the Granby Ranch project and to provide greater flexibility for the potential uses of 
property within the development.  

24. On September 17, 2008, GRMD, Headwaters, and GRMD Nos. 2-8 entered a 
“First Amended and Restated District Facilities Construction and Service Agreement (“2008 
Master IGA”), which among other things, expressly terminated the 2006 Master IGA.    

25. As set forth below, the parties to the 2006 and 2008 Master IGAs terminated both 
of those agreements in November of 2017.    

The Amenity Fee Agreement and Resolution 

26. Headwaters and GRMD approved a Joint Resolution to Establish an Amenity Fee, 
effective May 26, 2005 (“2005 Fee Resolution”), providing that Headwaters would impose and 
collect a one-time amenity fee upon property in both Headwaters and GRMD to be paid to 
Headwaters upon the initial transfer of a lot or residential unit.  The fee was imposed for the 
purpose of financing the acquisition, leasing, construction, and replacement of amenities, 
including the issuance of bonds.  A copy of the 2005 Fee Resolution is attached as Exhibit 4 to 
the Amended Complaint.   

27. The Term “Amenities” was broadly defined in the 2005 Fee Resolution as 
“certain recreational amenities benefitting the Districts, which include a golf course, ski area, 
river park and related improvements, trails, and other recreational improvements, facilities, 
appurtenances, rights-of-way and other amenities as shall from time to time be acquired, 
constructed, and/or operated by the Districts.” 

28. Under the 2005 Joint Resolution, residential dwelling units for which an Amenity 
Fee had been paid were entitled to certain priority access to amenities and discounts for use of 
the amenities as set forth therein and subject to the availability of the Amenities from time to 
time.   

29. Separate and apart from the 2005 Resolution, on June 1, 2005, Headwaters 
entered an Amenity Fee Agreement with GRH where the parties agreed to the imposition of an 
amenity fee to be and collected by Headwaters on a one-time basis upon the sale of a lot or 
parcel of land within all of the approximately 4,937 acres of property then owned by GRH, 
including the approximately 3,563 acres of property then within the boundaries of GRMD.  A 
copy of the 2005 Fee Agreement is attached hereto as Exhibit B.  

30. The stated purpose of the fee under the 2005 Fee Agreement was the acquisition, 
financing, leasing, construction, replacement, operation, maintenance and repair of certain 
improvements benefiting the property owned by GRH, including the golf course, ski area, and 
other recreational improvements, referred to therein as the “Amenities.”   
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31. The Amenities were broadly defined in the same manner as set forth in the 2005 
Fee Resolution and that agreement provided similar priority access to eligible property owners 
subject to the availability of Amenities from time to time. 

32. Pursuant to the 2005 Fee Agreement, GRH agreed to subject all of its property to 
the amenity fees and granted certain minimum use and enjoyment of the Amenities to subsequent 
owners and purchasers of homes in the development.     

33. The 2005 Fee Agreement provides that “[n]othing contained herein obligates the 
Developer to convey, lease, or otherwise contract for any specific Amenities.”  Recital C.  

34. GRMD was not a party to the 2005 Fee Agreement.  The 2005 Fee Agreement 
inured to the benefit of the parties thereto and their success and assigns, and it did not identify 
any third-party beneficiaries.   

35. No provision of the 2005 Fee Resolution or the 2005 Fee Agreement required 
Headwaters to acquire the ski and golf facilities on its own behalf or on behalf of GRMD. 

The Granby IGA 

36. In accordance with the Service Plans, on December 9, 2003, GRMD, Headwaters 
and the Town entered into an Intergovernmental Agreement, which was subsequently amended 
by a First Amendment to Intergovernmental Agreement dated May 20, 2005, and a Second 
Amendment to Intergovernmental Agreement dated April 11, 2006 (collectively, the “2003 
Granby IGA”).  

37. On February 26, 2008, GRMD, Headwaters, the Town, and GRMD Nos. 2-8 
entered into an intergovernmental agreement (“Granby IGA”).  A copy of the Granby IGA is 
attached as Exhibit 5 to the Amended Complaint.  The Granby IGA superseded and replaced the 
2003 Granby IGA in its entirety.    

38. The Granby IGA provided that GRMD, Headwaters and GRMD Nos. 2-8 “will be 
authorized to acquire, construct, own, operate and maintain the ski area and lifts, ski lodge, golf 
courses . . . . as more fully described on Exhibit A, attached hereto and incorporated by 
references, collectively called the ‘Amenities.’” That agreement acknowledged that the 
Amenities are not required to be dedicated or conveyed by the Developer for public use, 
authorized the imposition of an amenities fee upon dwelling units in the District to defray the 
costs of “acquisition, construction and installation of the Amenities,” and provided Granby 
residents with preferred access and discounts to the Amenities.  ¶ 5(b) – (f).  

The Exclusion Agreement and First Amendment to 2006 Master IGA 

39. On April 21, 2010, GRH, Headwaters and GRMD entered an Exclusion 
Agreement (“Exclusion Agreement”) to, among other things, document the terms and conditions 
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under which GRMD would exclude certain property from its boundaries.  A copy of the 
Exclusion Agreement is attached hereto as Exhibit C.  

40. The Exclusion Agreement provides that unless otherwise agreed to by 
Headwaters, the Amenity Fee established under the 2005 Fee Resolution would remain in full 
force and effect, that the excluded property would remain liable for payment of same, and that 
Headwaters would continue to impose and collect the Amenity Fee pursuant to the terms of the 
Amenity Fee Resolution.  § 3.2.  

41. Section 3.2.1 of the Exclusion Agreement further states:   

GRMD acknowledges and agrees that the Amenity Fees are payable to HWMD 
[Headwaters] and GRMD has no right, title or interest thereto.  Accordingly, any 
Amenity Fees received by GRMD shall be paid over to HWMD by GRMD as soon as 
practical, and GRMD agrees to execute any necessary documents to assign all right, title, 
and interest in any Amenity Fee to HWMD.   

42. Pursuant to the Exclusion Agreement, GRH, GRMD and Headwaters repudiated 
the 2008 Master IGA and reinstated the 2006 Master IGA.  § 4.1. 

43. The Exclusion Agreement provides that the obligations of Headwaters and 
GRMD under the 2006 Master IGA are subject to annual budgeting and appropriations and that 
financial obligations of a district payable after the current year are contingent upon funds for that 
purpose being appropriated, budgeted, and otherwise made available in accordance with the 
applicable rules, regulations, and resolutions of the district and applicable law. § 4.3.1. 

44. The Exclusion Agreement amended the 2006 Master IGA to provide that the 
failure of a District to budget and appropriate funds for the succeeding year shall terminate the 
2006 Master IGA in its entirety as of December 31 of the current year and that if either district 
anticipated terminating the 2006 Master IGA, it should notify and confirm its intent in August 
and September of the year of the anticipated termination.  § 4.3.2. 

45. Under the Exclusion Agreement, Headwaters and GRMD agreed to fully 
cooperate to give effect to the intent and purposes of that Agreement and to act in good faith in 
the performance of that Agreement.  § 9.6. 

46. On the same day as the Exclusion Agreement, GRMD and Headwaters entered 
into a first amendment to the 2006 Master IGA to make the payment and termination provisions 
of that document consistent with the provisions of the Exclusion Agreement, including 
amendment of the 2006 Master IGA to state that the payment obligations of either district are 
subject to annual budgeting and appropriations, that the financial obligations of a district payable 
after the current year are contingent upon funds for that purpose being appropriated, budgeted, 
and otherwise made available, providing for termination of the 2006 Master IGA if either district 
fails to budget and appropriate funds for the succeeding year, and providing for notice of same if 
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either party anticipates such termination as set forth in the Exclusion Agreement.  A copy of the 
First Amendment to 2006 Master IGA is attached hereto as Exhibit D.    

The Lease Purchase Agreement  

47. On December 31, 2012, GRH as “Landlord” and Headwaters as “Tenant” entered 
into a Second Amended and Restated Lease Purchase Agreement (“LPA”) for the stated purpose 
of giving Headwaters the right to use and an option to acquire a portion of the Granby Ranch 
development, including the ski area and golf course and improvements located thereon (as 
defined in the LPA, the “Leased Premises”).  A copy of the LPA is attached to the Amended 
Complaint as Exhibit 6.  GRMD was not a party to the LPA.  

48. The ski area and golf area portions of the Leases Premises are referred to in the 
LPA (and herein) as the “Amenities,” Recital C. 

49. The initial term of the LPA was one year, which would automatically renew for 
an additional 49 one-year terms unless Headwaters’ board of directors chose during any lease 
year not to appropriate rent in its budget for the ensuing lease year or the LPA was terminated for 
other reasons set forth therein.  § 2.   

50. For the life of the LPA, GRH remained responsible for the payment of utilities, 
taxes, costs of certain insurance, and maintenance, and GRH retained fee title to the Leased 
Premises, including improvements.  §§ 5-6, 8.a.   

51. Annual rent under the LPA consisted solely of an amount equal to the proceeds of 
all Amenity Fees collected by Headwaters each year under the 2005 Fee Resolution, the 2005 
Fee Agreement and another 2005 fee agreement with a different property owner (as those 
documents may be amended or restated from time to time).   

52. There was no set amount of rent because, as the parties acknowledged in the LPA, 
“the amount of Amenity Fees received by the Tenant may fluctuate greatly from month to month 
and year to year.”  § 3.b.   

53. Headwaters did not retain any Amenity Fees to fund operation of the Amenities or 
other district expenses.  § 3.a.  Nor was Headwaters required to remit a minimum amount of 
Amenity Fees per year; rather, the LPA was not to be construed as indebtedness of Headwaters 
or a pledge of Headwaters’ credit.  § 3.a, c.   

54. All Rental Payments Headwaters made to GRH under the LPA were “absolute 
and unconditional in all events” and not subject to recoupment, counterclaims, or other defenses.  
§ 3.a.   

55. The LPA had multiple termination provisions.  Termination of the LPA was 
automatic upon the earliest of any of the following events: a) the expiration of the Original 
Term or any Renewal Term due to the failure  of Headwaters to appropriate Amenity Fees 
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to be paid pursuant to the terms of the LPA to continue leasing the Leased Premises for the 
ensuing Renewal Term; b) default by Headwaters and GRH’s election to terminate the 
LPA; c) all Amenity Fees collectable under the Amenity Fee Agreements and the Fee 
Resolution have been collected in full; d) payment of the Purchase Price as defined in the 
LPA exclusively from Amenity Fees; e) with the Landlords’ prior written consent, payment 
of the Purchase Price from sources other than Amenity Fees; or f) December 31, 2062.  § 2.  

56. In addition, the LPA provided that “if Tenant ever ceases to operate the Amenities 
on the Leased Premises for 30 days or longer,  . . . Landlord may, in its sole discretion and after 
at least 10 days advance notice to Tenant . . . elect to terminate this Lease . . . .”  § 10. 

57. Section 23 of the LPA stated that Headwaters would acquire the Leased Premises 
for the defined Purchase Price on December 31, 2062 if the Lease was not terminated before that 
date.  § 23. 

58. The LPA stated that the Purchase Price of the Leased Premises would be the 
lesser of (i) the Adjusted Appraisal Value as more fully specific therein and (ii) “all Amenity 
Fees collectable by Tenant under the Amenity Fee Agreements and the Fee Resolution.”  
§ 23(b).   Amounts previously paid as rental under the LPA were not credited against or deducted 
from the Purchase Price due and owing in the even Headwaters exercised its option to purchase 
prior to December 31, 2062.   

59. The LPA contained a merger/integration provision stating that: 

This instrument shall merge all undertakings, representations, understandings, and 
agreements whether oral or written, between the Parties with respect to the Leased 
Premises and the provisions of this Lease and shall constitute the entire Lease 
unless otherwise hereafter modified by both Parties in writing. 

§ 28(c). 

60. The LPA granted the Landlord and Headwaters the right to modify the LPA in 
writing at any time, and no party other than GRH and Headwaters had any right to notices under 
the LPA, including notices of default or termination.  §§ 20, 28 (e).   

61. The LPA was not recorded in the Grand County real estate records upon its 
execution in December of 2012.  It was first recorded in the real estate records some seven years 
later, in January of 2020, by, Matt Girard, an individual that had no affiliation with Headwaters 
or GRH and no interest in the Leased Premises.  

No Non-Disturbance and Attornment Agreement 

62. The LPA acknowledges that the Leased Premises were, at the time of execution of 
the LPA, subject to the Deed of Trust “which is prior and superior to this Lease.” § 13(b).    
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63. While the LPA provided that the GRH would cause to be delivered to Headwaters 
a Subordination, Non-Disturbance, and Attornment Agreement, to be executed by the Redwood 
as lender, no such executed agreement was ever delivered to Headwaters.  

64.  No document was ever recorded with the Grand County real estate records 
wherein Redwood (or any successors in interest) ever agreed to be bound by the terms of the 
LPA or to recognize same upon default and foreclosure.     

The 2013 Fee Agreement 

65. In July of 2013, GRH and Headwaters entered into an Amended and Restated 
Amenity Fee Agreement (“2013 Fee Agreement”) that superseded and replaced the 2005 Fee 
Agreement.  A copy of the 2013 Fee Agreement is attached hereto as Exhibit E.  In that 
agreement, GRH again agreed to subject all of its property, which included the property within 
the GRMD boundaries, to the one-time amenity fee payable as set forth therein.   

66. The 2013 Fee Agreement imposed a one-time amenity fee to be collected by 
Headwaters and set forth the rights of eligible property owners to priority access to the 
Amenities as determined by Headwaters from time to time in its sole and absolute discretion.  
The 2013 Fee Agreement  contained a broad definition of “Amenities” similar to that set forth in 
the 2005 Fee Agreement, provided that the developer had no obligation to convey, lease, or 
otherwise contract for any specific Amenities, Recital C, and it stated that this agreement 
“creates no third-party beneficiary rights in favor of any person not a Party to this Agreement 
unless the Parties mutually agree otherwise in writing, except that Granby Ranch Metropolitan 
District Nos. 3-7 shall be a third party beneficiary if any of the Property is included within its 
respective boundaries.” § 21(d). 

67. Separately and independently, in July of 2013, Headwaters and GRMD passed an 
Amended and Restated Joint Resolution to establish an amenity fee (“2013 Fee Resolution.”).  
The 2013 Fee Resolution superseded and replaced the 2005 Fee Resolution.  The 2013 Fee 
Resolution approved an amenity fee to be paid to Headwaters on approximately 9.16 acres of 
property then within Headwaters and approximately 212.15 acres of property then within 
GRMD.  A copy of the 2013 Fee Resolution is attached hereto as Exhibit F.  That Fee 
Resolution contained a broad definition of “Amenities” similar to that set forth in the 2005 Fee 
Resolution and set forth the priority access available to eligible property owners as determined 
by Headwaters’ board of directors from time to time in its sole and absolute discretion. 
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Amendment of the Service Plans and Termination of the Master IGA. 

68. On August 22, 2016, GRMD, Headwaters, GRMD No. 8 and GRH entered into a 
Letter Agreement (“Letter Agreement”) to, whereby, among other things, GRH agreed to cancel 
or release any right to payment on GRMD bond issued in 2010 in the amount of $11.1 million 
held solely by GRH, GRH assumed certain obligations with respect to refunding of GRMD’s 
2006 bonds, and the parties agreed to “eliminate any obligations between the parties other than 
GRMD’s funding of road operations, maintenance and minor repairs;” and “terminate any 
financial obligations other than road operation, maintenance and minor repairs between 
GRMD and Headwaters.”  A copy of the Letter Agreement is attached hereto as Exhibit G. 
(emphasis added. 

69.  That letter agreement was modified by the parties in 2017 and 2018 to account 
for delays in the refunding of the 2006 bonds; the above-quoted provision was not modified in 
those amendments other than to note that the parties had satisfied this obligation and terminated 
their obligation to one another in 2017.  

70. In furtherance of the Letter Agreement, on October 11, 2016, a second 
amendment to the Service Plan for GRMD was approved by the Town to, among other things, 
“clarify that the relationship between GRMD and Headwaters as otherwise set forth in the 
Service Plan is terminated and rendered null and void.”  A copy of the 2016 Amendment to 
GRMD Service Plan is attached hereto as Exhibit H. 

71. The 2016 Amendment to the GRMD Service Plan stated: 

The Original Service Plan is amended as a whole to clarify that the District IGA between 
GRMD and HMD will be terminated [and] GRMD will provide all its own operation and 
maintenance functions …. [and] any obligation of GRMD, other than as set forth in the 
road maintenance and snow removal agreement, to provide funds to HMD [Headwaters], 
or any delegation of power or delegation of approval or disapproval authority to HMD of 
any acts of the District, are repealed and rendered null and void with the intent that any 
role or relationship of GRMD as a “Tax District” and HMD as a “Service District” is 
terminated.  

§ II(B) (emphasis added). 

72. On November 8, 2016, an amendment to the Service Plan for Headwaters was 
approved by the Town Board of Trustees for the express purpose of modifying the relationship 
between Headwaters and GRMD.  A copy of the 2016 Amendment to Headwaters Service Plan 
is attached hereto as Exhibit I.   

73. Specifically, Headwaters’ Service Plan was amended “to clarify” that the IGA 
between GRMD and Headwaters would be terminated and that GRMD would thereafter provide 
all of its own operation and maintenance functions.  § III(1).  That section further stated: 
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The Service Plan is further amended to clarify that any obligation of Granby Ranch 
Metropolitan District, other than as set forth in the road maintenance and snow removal 
agreement, to provide funds to the District, or any delegation of power or delegation of 
approval or disapproval authority to the District of any acts of Granby Ranch 
Metropolitan District, are repealed and rendered null and void with the intent that any 
role or relationship of the District (as the Service District) and Granby Ranch 
Metropolitan District (as the Tax District) is terminated.   

§ III(1) (emphasis added).  

74. As contemplated in the Letter Agreement and the amendments to the Service 
Plans of Headwaters and GRMD, on November 17, 2017, GRMD, GRMD Nos. 2-8, entered a 
Termination of Intergovernmental Agreement (“Master IGA Termination”).  A copy of the 
Master IGA Termination is attached to the Amended Complaint as Exhibit 8. 

75. The Master IGA Termination stated that both the 2006 Master IGA and 2008 
Master IGA were terminated and of no further force and effect.  §§ 2-3. 

76. The Master IGA Termination provided that “the Parties intend for certain of the 
Granby Ranch Districts, specifically GRMD, to operate independently from Headwaters,” and 
that “[d]ue to the amended service plans and the intention of certain of the Parties to operate 
independently from each other, there is no further need for the Master IGAs.”  Recital H.  

77. The Master IGA Termination further provided that Headwaters, GRMD, and 
Granby Ranch Metropolitan Districts Nos. 2-8 have “fully satisfied their obligations under the 
Master IGAs and are released from any further obligations thereunder” §4, and stated that: 

To the extent permitted by law, each District hereby waives the right to recover from and 
generally, unconditionally, fully and irrevocably releases, waives, acquits and forever 
discharges each of the other Districts, their officers and directors (collectively “Released 
Parties”), from and against any and all costs, losses, claims, liabilities, expenses, 
demands, debts, controversies, actions or causes of action, agreements, and promises, 
including reasonable attorneys’ fees (including appeals) (collectively, “Claims”), which 
has been raised or could have been raised, whether arising before, on or after the date 
hereof.  

§ 5. 

The Second Granby IGA. 

78. On November 8, 2016, the Town, Headwaters, GRMD, and the GRMD Nos. 2-8 
entered into an Amended and Restated Intergovernmental Agreement (the “Second Granby 
IGA”).  A copy of the Second Granby IGA is attached to the Amended Complaint as Exhibit 7.  

79. The Second Granby IGA superseded and replaced the Granby IGA in its entirety. 
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80. The Second Granby IGA provides that GRMD, Headwaters and GRMD Nos. 2-8 
“will be authorized to acquire, construct, own, operate and maintain the ski area and lifts, ski 
lodge, golf courses . . . . as more fully described on Exhibit A, attached hereto and incorporated 
by references, collectively called the ‘Amenities.’” Ex. 5, ¶ 5(a).  No Exhibit A was attached to 
or included in the executed version of the Second Granby IGA.    

81. The parties stipulated that the Second Granby IGA “constitutes the entire 
agreement among the Parties and supersedes all prior written or oral agreements, negotiations, or 
representations and understandings of the Parties with respect to the subject matter contained 
herein.” 

82. The Second Granby IGA acknowledges the potential authority of Headwaters, 
GRMD, and the Granby Metropolitan Districts Nos. 2-8 to acquire the Amenities, ¶ 5(a), but 
imposed no obligation on Headwaters to acquire the Amenities.  Nor did it provide any right for 
Headwaters to acquire the Amenities as the then owner of the Amenities (GRH) was not a party 
to the Second Granby IGA.   

83. The Second Granby IGA affirms that the Amenities are not required to be 
dedicated or conveyed by the Developer for public use, authorizes the imposition of an amenity 
fee upon dwelling units in the district to defray the costs of “acquisition, construction and 
installation of the Amenities,” and provides Granby residents with preferred access and discounts 
to the Amenities.  

84. The Second Granby IGA provides that GRMD, Headwaters and GRMD Nos. 2-8 
“shall be jointly and severally liable for each obligation of the Districts set forth herein.” 

85. The parties further stipulated that the Second Granby IGA “is not intended to, and 
shall not be deemed to confer any rights upon any persons or entities not named as parties, nor to 
limit in any ways the powers and responsibilities of the Town, the Districts, or any other entity 
not a party hereto.” 

86. Nothing in the Second Granby IGA requires Headwaters to acquire the ski and 
golf facilities on its own behalf or on behalf of GRMD. 

2018 Waiver and Release Agreement 

87. In April of 2018, in consideration of the agreements in the 2016 Letter Agreement 
and other agreements made to resolve disputes between them, GRH, Headwaters, GRMD, and 
GRMD No. 8 entered into an agreement entitled Agreement Re Waiver and Release of Claims 
(“Waiver and Release Agreement”). A copy of the Waiver and Release Agreement is attached 
hereto as Exhibit J.   

88. The Waiver and Release Agreement acknowledges that due to the status of 
development within GRMD and the amendment of the services plans, the Master IGAs “are no 
longer necessary.”  Recital S.    
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89. Pursuant to the Waiver and Release Agreement, the parties broadly released each 
other and their successor and assigns “from an against any and all claims, demands, obligations, 
duties, liabilities, damages, costs, and remedies therefor of every kind, description, character or 
nature whatsoever now or in the future, whether known or unknown, raised or which could have 
been raised, which may otherwise exist or which may arise in relation to ….the Master IGA, … 
or any other matter related to the formation, administration, and operation of the District (the 
“Claims”) existing as of the Release Date.  § 1. 

90. The release and waiver of claims relating to the Master IGA was effective upon 
the termination of the Master IGA and the obligations of the parties therein.  § 3(c). 

91. The release and waiver of claims for other matters relating to the formation, 
administration and operation of the Districts was effective upon refinancing of the Senior Bonds, 
release and discharge of the Subordinate Bonds, and Termination of the Master IGAs.  § 3(e).    
All of those events occurred prior to 2019.   

Granby Ranch Foreclosure. 

92. The Governor of the State of Colorado ordered all ski resorts to close effective 
March 15, 2020.  Granby Ranch ski amenities and all other facilities subject to the LPA were 
closed at that time.  The ski facilities remained closed until December 10, 2020.  On information 
and belief, though golf courses were not closed by the State of Colorado, the Granby Ranch golf 
course did not open for use until or on after mid-June 2020 and no other Granby Ranch facilities 
subject to the LPA operated during the summer of 2020.   

93. On or about April 8, 2020, the former operating entity, Granby Ranch Amenities 
(“GRA”) provided notice to the Headwaters board that it intended to terminate its agreement 
with Headwaters to manage the Leased Premises on or before October 5, 2020.  GRA then 
provided notice in May 2020 that it would no longer operate the Amenities after May 30, 2020.  

94. On or about April 21, 2020, two Headwaters board members received an email 
from Matt Girard, the president of GRMD, requesting that Headwaters “consider terminating the 
management agreement immediately per clause 6.1(iii) in that GRA has ceased to operate the 
golf Amenity as required under the agreement, as any  reasonable person would interpret the fact 
that GRA having no staff working and no intention to hire staff to work on opening the golf 
course as, for all practical purposes, “ceasing operations”, and have already done so for a period 
of 30 days.”  A copy of the April 21, 2020 Email from Matt Girard is attached hereto as Exhibit 
K.   

95. Eventually, GRH defaulted on its obligations under the Deed of Trust.  In January 
2020, the court appointed a receiver over the property subject to the Deed of Trust, including the 
Leased Premises.   

96. In the spring of 2020, Granby Prentice, then holder of the Deed of Trust, initiated 
nonjudicial foreclosure proceedings pursuant to C.R.S. § 38-38-101, et seq.  Following issuance 
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of an order authorizing sale and the August 14, 2020 sale by the Public Trustee, Granby Prentice 
submitted the highest bid and was issued a Certificate of Purchase for the property that included 
the Leased Premises.  Id.  Granby Prentice then assigned the Certificate of Purchase to GP 
Granby Holdings LLC, now known as Gray Jay Ventures, LLC (“Gray Jay”).  

97. Pursuant to C.R.S. § 38-38-501, on or about August 31, 2020, Gray Jay, as holder 
of the Certificate of Purchase upon expiration of all redemption periods, took title to Granby 
Ranch, including the Leased Premises.  In August of 2020, the Public Trustee issued a Public 
Trustee’s Deed to GP Granby Holdings granting it title to the Leased Premises and other subject 
property, which deed was recorded in the land records for Grand County on August 31, 2020 at 
Reception No. 202000007560. 

98. The foreclosure terminated the LPA, a junior lease, lien and encumbrance on the 
property subject to the Deed of Trust.     

99. Gray Jay did not succeed GRH as Landlord under the LPA because, by operation 
of law, the foreclosure extinguished the LPA.   

100. On November 11, 2020, Gray Jay notified Headwaters that, even if the LPA was 
not terminated by way of foreclosure, Gray Jay was electing to terminate the LPA pursuant to 
section 10 thereof based upon Headwaters’ failure to operate the Amenities for more than thirty 
days.   A copy of that notice is attached hereto as Exhibit L.   

101. Based upon its belief that the LPA had been terminated and its inability to fund 
and fulfill the obligations of the Tenant under the LPA, Headwaters has not appropriated rental 
payments for payment of rent under the LPA for fiscal years 2021, 2022 or 2023.   

102. On May 5, 2021, GR Terra and its affiliate, GRCO LLC, purchased the majority 
of the Granby Ranch development, including the property formerly comprising the Leased 
Premises, from Gray Jay.  GR Terra and GRCO LLC have already begun to make significant 
investments to continue the development of Granby Ranch and enhance the Amenities.  

Headwaters Never Exercised Its Option to Purchase 

103. At no point during the term of the LPA did Headwaters ever attempt to or offer to 
purchase the Leased Premises pursuant to any provision of the LPA. It has never provided notice 
to the Landlord under the LPA of any intent to acquire the Leased Premises pursuant to that 
document; nor has it ever tendered the Purchase Price set forth in the LPA.   

104. GRMD never tried to acquire the Leased Premises from GR Terra and has never 
tried to tender the Purchase Price specified therein to GR Terra.  
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Plaintiff’s Claims In the Lawsuit 

105. In direct contravention and derogation of the relationship and agreements between 
Headwaters and GRMD, as modified and terminated over the years, GRMD filed this lawsuit in 
February 2021, as amended in May of 2021, and again in July of 2021, asserting, among other 
things, that GR Terra has breached the LPA and seeking damages for same and asking the Court 
to declare that the LPA continues to encumber GR Terra’s property.  

106. GRMD’s claims against GR Terra (and all other Defendants) are premised upon 
GRMD’s assertion that it is a third-party beneficiary to the LPA and is entitled to recover, some 
$6 million in “equity” in the property now owned by GR Terra.  The claims erroneously assert 
that, under the LPA, Headwaters paid over $6 million dollars in Amenity Fees to the owner of 
the Leased Premises (GRH and its successors) on GRMD’s behalf and that this sum represents 
equity of GRMD in the property.     

107. On May 20, 2021, GRMD filed in this Court, and recorded in the land records 
through a filing with the County Clerk and Recorder, a “Notice of Commencement of Action” 
stating that the action had been commenced wherein relief is claimed affecting title to the 
property legally described therein in that notice, which includes property now owned by GR 
Terra.  A copy of the notice, constituting a Lis Pendens upon the subject property, is attached 
hereto as Exhibit M. 
 

108. In response to GRMD’s claims, Headwaters has been required to retain legal 
counsel and to expend significant resources and attorneys’ fees to defend these unfounded and 
frivolous claims, including those now dismissed by this Court.   

Count I 
(Declaratory Judgment – C.R.C.P. 57 and C.R.S. § 13-51-101 et. seq.) 

 
109. The allegations of paragraphs 1 through 108 of these Counterclaims are 

incorporated by this reference as if fully set forth herein.   

110. The LPA, including the option to purchase therein, was executed and recorded 
following execution and recording of the Deed of Trust.  As such, the LPA was a junior lien or 
encumbrance on the property and the option to purchase therein was, at most, a junior sale 
contract.  

111. Under the non-judicial foreclosure provisions in Article 38 of Title 30 of the 
Colorado statutes, a non-judicial foreclosure of a senior deed of trust extinguishes junior liens 
and land contracts.   

112. Headwaters, the tenant under the LPA, was provided all required notices of the 
non-judicial foreclosure sale, and Headwaters did not exercise its statutory cure or redemption 
rights. Thus, Gray Jay, as the party holding the Certificate of Purchase upon expiration of the 
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redemption periods, took title to the property formerly subject to the Leased Premises free and 
clear of the LPA and the purchase option therein.  

113. The option to purchase provision of the LPA did not constitute a covenant 
running with the land, but even if it did, that covenant was junior to the LPA and extinguished 
through the foreclosure proceedings.  

114. Alternatively, even if the LPA survived the foreclosure and Gray Jay succeeded to 
the rights of landlord thereunder, on November 11, 2020, Gray Jay notified Headwaters in 
accordance with the terms of the LPA, that if the LPA was not terminated by way of foreclosure, 
Gray Jay was electing to terminate the LPA pursuant to section 10 thereof based upon 
Headwaters’ failure to operate the Amenities for more than thirty days. 

115. Alternatively, even if the LPA was not terminated by the foreclosure or by Gray 
Jay’s exercise of its option to terminate as set forth above, the LPA was terminated by 
Headwaters’ failure to appropriate Amenity Fees for payment of rent for calendar years 2021, 
2022, and 2023.  Under Section 2(a) of the LPA, the LPA automatically terminated by its own 
terms upon Headwaters’ failure to appropriate Amenity Fees to be paid pursuant to the terms of 
the Lease; therefore, the LPA terminated as Jan. 1, 2021 and/or as of the ensuing calendar years 
for which Headwaters failed to appropriate funds for payment of rent under the LPA.  

116. The option to purchase provision of the LPA did not constitute a covenant 
running with the land, but even if it did and even if not extinguished by the foreclosure, 
restrictive covenants are limited by the terms thereof and subject to termination rights thereunder 
and the LPA was terminated under its terms based upon Gray Jay’s termination notice and/or 
Headwaters’ failure to appropriate rent payments for the 2021 calendar year.  

117. GR Terra is a party that is interested under a written contract, or other writings 
constituting a contract, and it may have determined any question of construction or validity 
arising under the contract, and obtain a declaration of rights, status, or other legal relations 
thereunder, pursuant to the terms of C.R.C.P. 57 and the Uniform Declaratory Judgment Law, 
§ 13-51-101 et. seq.  

118. GR Terra has no adequate remedy at law.   

119. Accordingly, GR Terra seeks a declaration that the LPA was terminated for one or 
more of the foregoing reasons and that no party, including GRMD, has any right to seek to 
enforce any provision thereof.  

120. WHEREFORE, GR Terra respectfully requests that this Court enter judgment in 
its favor and against GRMD as follows: 

A. Declaring that the LPA was terminated in it entirely through foreclosure of the 
Leased Premises, or alternatively, through Gray Jay’s notice of termination, or 
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alternatively, due to Headwaters’ failure to appropriate funds for rental payments 
for the 2021 calendar year or the ensuring calendar years. 

 
B. Awarding reasonable attorneys’ fees and costs as provided in the parties’ 

agreement and by law;  
 
C. Granting such other and further relief as the Court may deem just.  
 

Count II 
(Declaratory Judgment – C.R.C.P. 57 and C.R.S. § 13-51-101 et. seq.) 

 
121. The allegations of paragraphs 1 through 120 of these Counterclaims are 

incorporated by this reference as if fully set forth herein.   

122. In the alternative to the relief sought above, GR Terra asserts that if the LPA and 
the option to purchase therein constitute covenants running with the land, then this Court should 
exercise its equitable power to declare that those covenants are removed and canceled from the 
property.  

123. This court, sitting in equity has the power and authority to remove or cancel 
restrictive covenants as clouds on title; such power may be exercised when, as here, it is shown 
that the restrictive covenants no longer serve the purpose for which they were imposed and are 
no longer beneficial to those claiming under them.  

124. As set forth above, even if GRMD could claim that the LPA created restrictive 
covenants to its benefit based upon the prior relationship and agreements between GRMD and 
Headwaters, those parties expressly terminated and severed that relationship, agreed that they 
would operate independently of one another, and GRMD granted Headwaters broad waivers and 
releases of any claims it might have based upon their prior relationships, including any claim that 
could require Headwaters to purchase the Leased Premises on its behalf.  

125. For the reasons set forth herein any such restrictions could no longer serve any 
benefit to GRMD.  Headwaters itself is not asserting any restrictive covenants in its favor under 
the LPA or seeking any rights to acquire the Leased Premises.  There is no reason under these 
circumstances for GRMD’s continued assertion of restrictive covenants in its favor, particularly 
when GRMD is not even a party to the LPA.   

126. Moreover, any such restrictive covenants could serve no benefit to GRMD in that 
Headwaters is not obligated, if it ever was, to acquire the Leased Premises at all, much less to 
purchase on GRMD’s behalf, and Headwaters has no ability or funds to acquire the Leased 
Premises under the LPA or otherwise.  

127. GR Terra has no adequate remedy at law.   
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128. Accordingly, GR Terra seeks a declaration from this Court that, to the extent the 
LPA created restrictive covenants, those covenants are terminated, removed and canceled from 
the property.   

129. WHEREFORE, GR Terra respectfully requests that this Court enter judgment in 
its favor and against GRMD as follows: 

 
A. Declaring that the LPA and any restrictive covenants therein are terminated, 

removed and canceled from the property.   
 

B. Awarding reasonable attorneys’ fees and costs as provided in the parties’ 
agreement and by law; 

 
C. Granting such other and further relief as the Court may deem just. 
 

Count III 
(Quiet Title Action –C.R.C.P. § 105(a)). 

 
130. The allegations of paragraphs 1 through 129 of these Counterclaims are 

incorporated by this reference as if fully set forth herein.   

131. GR Terra is the fee owner of the property that contains the land and 
improvements designated as the Leased Premises under the LPA, such Leased Premises are 
legally described in the LPA, attached as Exhibit 6 to the Amended Complaint.   GR Terra is in 
possession of the Leased Premises.  

132. GRMD is asserting that the LPA continues to encumber GR Terra’s property and 
asserts that it has rights in and to the property described as the Leased Premises.  

133. GR Terra asserts that the LPA was terminated through foreclosure of the Leased 
Premises, or alternatively, through Gray Jay’s notice of termination, or alternatively, due to 
Headwaters’ failure to appropriate funds for rental payments for the 2021 calendar year or the or 
for the ensuing years. 

134. In addition, GR Terra is asserting that to the extent the LPA was not terminated, 
any restrictive covenants in favor of GRMD should be removed based upon changed 
circumstances.  

135. Pursuant to C.R.C.P. 105, et. seq., GR Terra is filing this action to obtain a 
complete adjudication of the rights of all parties with respect to the Leased Premises and 
damages caused by GRMD’s unlawful assertion of rights in the Leased Premises.  

136. WHEREFORE, GR Terra respectfully requests that this Court enter judgment in 
its favor and against GRMD and quieting title of the property that formerly comprised the 
Leased Premises in GR Terra free and clear of the LPA as follows: 
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A. Declaring that the LPA was terminated through foreclosure of the Leased 
Premises, or alternatively, through Gray Jay’s notice of termination, or 
alternatively, due to Headwaters’ failure to appropriate funds for rental payments 
for the 2021 calendar year or the ensuing years. 

 
B. Declaring that the LPA and any restrictive covenants therein are terminated, 

removed and canceled from the property.   
 
C. Declaring that title to the property is quieted in GR Terra free and clear of the 

LPA and any restrictive covenants therein, including any covenants in favor of 
GRMD, and declaring that GRMD has no rights to or interests in the property 
formerly comprising the Leased Premises for the reasons set forth above.  

 
D. Ordering GRMD to pay damages to GR Terra incurred by reason of GRMD’s 

wrongful assertions of rights in and to the property that formerly comprised the 
Leased Premises;  

 
E. Ordering GRMD to pay GR Terra’s reasonable attorneys’ fees and costs as 

provided in the parties’ agreement and by law;  
 
F. Grant such other and further relief as the Court may deem just.  
 

Count IV  
(Breach of GRMD’s Service Plan Or Improper Modification of Same) 

137. The allegations of paragraphs 1 through 136 of these Counterclaims are 
incorporated by this reference as if fully set forth herein. 

 
138. The 2016 Amendment to the GRMD Service Plan, approved by GRMD’s board 

and the Town of Granby, stated that GRMD would operate independently of Headwaters and, 
except as set forth in the road maintenance and snow removal agreement, with the intent that 
any role or relationship of GRMD as a “Tax District” and HMD as a “Service District” is 
terminated. § II(B) (emphasis added). 

 
139. In direct contravention of that language, GRMD is now suing Headwaters for 

breach of Headwaters’ alleged obligation to acquire the Amenities on GRMD’s behalf.  
 
140. GRMD’s assertions in this lawsuit and claims against Headwaters are in breach of 

the terms of its Service Agreement, causing damages to GR Terra as the current owner of the 
Amenities and as a property owner and taxpayer of GRMD.   

141. In the alternative, GRMD is seeking to materially modify the terms of its Service 
Plan to reinstate the roles and obligations of GRMD as the “Tax District” and Headwaters as the 
“Service District” contrary to the 2016 Amendment to the GRMD Service Plan.    
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142. C.R.S. § 32-1-207(2)(a) permits material modifications of a Service Plan to be 
made by the governing body of such special district only by petition to and approval by the board 
of county commissioners or the governing body of the municipality that has adopted a resolution 
of approval of the special district. 

143. “Material modifications” include: “changes of a basic or essential nature, 
including but not limited to the following: Any addition to the types of services provided by the 
special district; a decrease in the level of services; a decrease in the financial ability of the 
district to discharge the existing or proposed indebtedness; or a decrease in the existing or 
projected need for organized service in the area.”  C.R.S. § 32-1-207(2)(a). 

144. The material modifications GRMD seeks to implement in its Service Plan have 
not been approved by the Town of Granby as required by C.R.S. § 32-1-207(2)(a). 

145. C.R.S. § 32-1-207(3)(a) permits the Court to enjoin any material departure from 
the Service Plan, which constitutes a material modification, upon the motion of any interested 
party. 

146. GR Terra as the current owner of the Amenities and a property owner and 
taxpayer in GRMD, is an interested party with the right to bring claims for breach of the Service 
Plan and injunctive relief.   

147. WHEREFORE, GR Terra requests that this Court enter judgment in its favor and 
against GRMD as follows: 

A. For all damages caused by GRMD’s breach of its Service Plan, in amounts to be 
proven at trial. 

 
B. Reasonable attorneys’ fees and costs as provided in the parties’ agreement and by 

law;  

C. Pre- and post-judgment interest as provided by law; 

D. Or, in the alternative, GR Terra requests that this Court permanently enjoin 
GRMD’s material departure from its Service Plan without the requisite approval 
required by C.R.S.  § 32-1-07(2)(a).  

E. Such other and further relief as the Court may deem just.  

Count V  
(Breach of the Waiver and Release Agreement) 

148. The allegations of paragraphs 1 through 147 of these Counterclaims are 
incorporated by this reference as if fully set forth herein. 
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149. In the 2016 Letter Agreement, as amended, GRH agreed (among other things) to 
cancel or otherwise release any right to payment on GRMD’s bonds issued in 2010 in the amount 
of $11.1 million dollars held solely by GRH, in conjunction with and to facilitate GRMD’s 
refunding of its 2006 Bonds.  

150. In consideration for the promises and agreements in the Letter Agreement and the 
covenants and agreements in the 2018 Waiver and Release Agreement, GRH, Headwaters, 
GRMD, and GRMD No. 8, granted one another and “their respective successors” broad releases 
“from an against any and all claims, demands, obligations, duties, liabilities, damages, costs, and 
remedies therefor of every kind, description, character or nature whatsoever now or in the future, 
whether known or unknown, raised or which could have been raised, which may otherwise exist 
or which may arise in relation to ….the Master IGA, … or any other matter related to the 
formation, administration, and operation of the District (the “Claims”) existing as of the Release 
Date.”  Ex. J, § 1. 

151. GR Terra is the successor in interest to GRH and the releases granted in the 
Waiver and Release Agreement therefore inure to and are enforceable by GR Terra.  

152. The aforesaid release and waiver of claims relating to the Master IGA was 
effective in November of 2017 when the Master IGA was terminated and the release and waiver 
of claims relating to the administration and operation of the Districts was effective in 2019, long 
before GRMD filed its claims against GR Terra.  

153. GRMD’s claim asserting that GR Terra has breached the LPA by failing to 
convey the Amenities to Headwaters or otherwise assume the role of landlord under the LPA 
with Headwaters relates to the administration and operation of the Districts.  

154. In addition, GRMD’s claim that it is a third-party beneficiary with the right to 
enforce the LPA against GR Terra and to seek damages from GR Terra for breach is based upon 
alleged rights under the Master IGA, Service Plans, and other agreements that relate to the 
administration and operation of the Districts.  GRMD’s assertion of those third-party beneficiary 
rights and attempt to enforce same against GR Terra also constitutes a breach of the Waiver and 
Release Agreement.  

155. GRMD’s claims are unfounded, frivolous and in bad faith in light of GRMD’s 
express termination of the Waiver and Release Agreement and its express waiver of these claims.  

156. GRMD’s breach of the Waiver and Release Agreement as set forth herein has 
caused, and will continue to cause, GR Terra damages, including but not limited to, the 
significant attorneys’ fees that it will incur to defend these claims against it. 

157. WHEREFORE, GR Terra requests that this Court enter judgment in its favor and 
against GRMD as follows: 
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A. For all damages caused by GRMD’s breach of the Waiver and Release 
Agreement, including, without limitation, the costs and attorneys’ fees incurred 
by GR Terra in defending the claims in this litigation, in amounts to be proven at 
trial. 

 
B. Reasonable attorneys’ fees and costs as provided in the parties’ agreement and by 

law;  

C. Pre- and post-judgment interest as provided by law; and  

D. Such other and further relief as the Court may deem just.  

Dated this 3rd day of November, 2022. 

      HUSCH BLACKWELL LLP 

      s/ Jamie H. Steiner    
      Jamie H. Steiner, #49034 
      JoAnn T. Sandifer (Admitted Pro Hac Vice) 
 
      Attorneys for Headwaters Metropolitan  

District and GR Terra LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing GR TERRA LLC’S 
ANSWER, AFFIRMATIVE DEFENSES TO PLAINTIFF’S THIRD AMENDED 
COMPLAINT, JURY DEMAND AND COUNTERCLAIMS was served via the Colorado 
Courts e-filing system on November 3, 2022, addressed to the following: 

David K. TeSelle 
Brian K. Matise 
Erica N. Garcia 
BURG SIMPSON ELDREDGE 
 HERSH & JARDINE, P.C. 

40 Inverness Drive East 
Englewood, CO 80112 
dteselle@burgsimpson.com 
bmatise@burgsimpson.com 
egarcia@burgsimpson.com 
Attorneys for Plaintiff 
 
Mark E. Champoux 
Kyler K. Burgi 
DAVIS GRAHAM & STUBBS LLP 
1550 Seventeenth Street, Suite 500 
Denver, CO 80202 
mark.champoux@dgslaw 
kyler.burgi@dgslaw.com  
Attorneys for Defendant Gray Jay Ventures, LLC and 
Granby Prentice, LLC 
 
 
 

/s/ Tessa Kern    
Practice Support Team Specialist 
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EXHIBIT C – STIPULATION FOR PARTIAL DISMISSAL OF  

COUNTERCLAIMS 
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DISTRICT COURT, GRAND COUNTY, COLORADO 
307 Moffat Avenue 
Hot Sulphur Springs, CO 80451 

  COURT USE ONLY   

Plaintiff:  GRANBY RANCH METROPOLITAN 
DISTRICT, a quasi-municipal corporation and political 
subdivision of the State of Colorado, 
 
v. 
 

Defendants:  HEADWATERS METROPOLITAN 
DISTRICT, a quasi-municipal corporation and political 
subdivision of the State of Colorado; GRAY JAY 
VENTURES, LLC.; REDWOOD CAPITAL FINANCE 
CO., LLC, GRANBY PRENTICE, LLC; and GR TERRA, 
LLC.  

Attorneys for Headwaters Metropolitan District and GR 
Terra LLC: 
Jamie H. Steiner, #49304 
JoAnn T. Sandifer (Admitted Pro Hac Vice) 
Husch Blackwell LLP 
1801 Wewatta St., Suite 1000 
Denver, CO 80202  
Phone:   303-749-7200 
Fax:   303-749-7272 
E-mail:      jamie.steiner@huschblackwell.com 
                  joann.sandifer@huschblackwell.com 
 

Case No. 2021CV30008 

 
Division  1 
 

STIPULATION FOR PARTIAL DISMISSAL OF COUNTERCLAIMS 
  

 
 Defendants/Counterclaim Plaintiffs Headwaters Metropolitan District 

(“Headwaters”) and GR Terra LLC (“GR Terra”) and Plaintiff/Counterclaim Defendant Granby 

Ranch Metropolitan District (“GRMD”) (collectively, the “Parties”), pursuant to C.R.C.P. 

41(a)(1)(B) and 41(c), through undersigned counsel, stipulate to dismissal of some of these 

Defendants’ pending Counterclaims, or portions thereof, specifically:  

1. The Parties stipulate to dismissal, with prejudice, of Counts II and III of Headwaters’ 

HB: 4884‐4075‐7900.2 
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Counterclaims against GRMD filed on November 3, 2022.  

2. Headwaters stipulates that it is withdrawing any claim for damages in Count IV of 

its Counterclaims against GRMD filed on November 3, 2022.  Headwaters’ request for 

injunctive relief in Count IV remains. 

3. The Parties stipulate to the dismissal, without prejudice, of Counts V and VI of 

Headwaters’ Counterclaims filed on November 3, 2022 on the ground that these claims are moot 

and/or redundant of other claims decided by the Court. 

4. The Parties stipulate to dismissal, with prejudice, of Count V of GR Terra’s 

Counterclaims against GRMD filed on November 3, 2022. 

5. GR Terra stipulates that it is withdrawing any claim for damages in Count IV of its 

Counterclaims against GRMD filed on November 3, 2022. GR Terra’s request for injunctive 

relief in Count IV remains. 

6. The Parties stipulate that dismissal of the claims identified in paragraphs 1 and 4 

above, with prejudice, shall not be deemed an adjudication on the merits for purposes of any fee 

or cost requests by any of the Parties.   

7. GRMD maintains its position, as stated in its October 25, 2023, Motion for Entry of 

Final Judgment that all claims between all parties have been resolved, and it enters into this 

Stipulation in order to narrow the disputes between the Parties.  Headwaters and GR Terra 

dispute GRMD’s position in the October 25, 2023 Motion.  

8. To the extent necessary, Defendants Gray Jay Ventures, LLC and Granby Prentice, 

LLC, consent to dismissal of the claims as set forth above and terms set forth herein. 
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Dated: November 22, 2023  HUSCH BLACKWELL LLP 
 
/s/ Jamie H. Steiner               
Jamie H. Steiner, #49304 
JoAnn T. Sandifer (Admitted Pro Hac Vice) 
Attorneys for Defendants Headwaters 
Metropolitan District and GR Terra LLC 
 
BURG SIMPSON ELDREDGE HERSH & 
JARDINE, P.C. 

 
/s/  D. Dean Batchelder                      
David K. TeSelle, #29648 
Lisa R. Marks, #31683 
D. Dean Batchelder, #38425 
Patrick M. Sweet, #51130  
Attorneys for Plaintiffs 
 
DAVIS GRAHAM & STUBBS LLP 
 
/s/ Kyler Burgi                             
Mark Champoux, #40480 
Kyler Burgi, #46479 
 
Attorneys for Defendant Gray Jay Ventures, 
LLC and Granby Prentice, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 22, 2023 a true and correct copy of the foregoing 
STIPULATION FOR PARTIAL DISMISSAL was served via the Colorado Courts e-filing 
system addressed to the following: 

David K. TeSelle 
Lisa R. Marks 
D. Dean Batchelder 
Patrick M. Sweet 
BURG SIMPSON ELDREDGE HERSH & JARDINE, P.C. 
40 Inverness Drive East 
Englewood, CO 80112 
dteselle@burgsimpson.com 
lmarks@burgsimpson.com 
dbatchelder@burgsimpson.com 
psweet@burgsimpson.com 
Attorneys for Plaintiff 
 
Mark E. Champoux 
Kyler K. Burgi 
DAVIS GRAHAM & STUBBS LLP 
1550 Seventeenth Street, Suite 500 
Denver, CO 80202 
Telephone: (303) 892-9400 
Facsimile: (303) 893-1379 
mark.champoux@dgslaw 
kyler.burgi@dgslaw.com  
Attorneys for Defendant Gray Jay Ventures, LLC and 
Granby Prentice, LLC 
 
 /s/ Ann Stolfa  
       Senior Paralegal 
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DISTRICT COURT, GRAND COUNTY, STATE OF COLORADO

Case Number:  2021CV30008

---------------------------------------------------

30(b)(6) DEPOSITION OF GRANBY RANCH METRO DISTRICT

BY LAUREN KAESTNER - 10/05/22 - VOL. I OF II

---------------------------------------------------

Plaintiff:

GRANBY RANCH METROPOLITAN
DISTRICT, a quasi-municipal corporation and
political subdivision of the State of Colorado,

v.

Defendants:

HEADWATERS METROPOLITAN
DISTRICT, a quasi-municipal corporation and
political subdivision of the State of Colorado;
GRAY JAY VENTURES, LLC.; REDWOOD CAPITAL FINANCE
CO., LLC, GRANBY PRENTICE, LLC; and GR TERRA
LLC.

---------------------------------------------------

       The 30(b)(6) deposition of LAUREN KAESTNER

was taken by the Defendants Headwaters and GR Terra

on October 5, 2022 at Granby Ranch, 1000 Village

Road, Granby, Colorado, commencing at the hour of

9:04 a.m., before ROSIE STAHL, Shorthand Reporter

and Notary Public within and for the State of

Colorado.
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1                A P P E A R A N C E S

2
For the Plaintiff:

3
          BRIAN K. MATISE, ESQ.

4           ERICA N. GARCIA, ESQ.
          BURG SIMPSON ELDREDGE

5           HERSH & JARDINE, P.C.
          40 Inverness Drive East

6           Englewood, CO 80112
          303-792-5595

7           Egarcia@burgsimpson.com
          Bmatise@burgsimpson.com

8

9 For the Defendants Headwaters Metropolitan District
and GR Terra LLC:

10
          JOANN T. SANDIFER, ESQ.

11           DAVID G. RICHARDSON, ESQ.
          HUSCH BLACKWELL, LLP

12           1801 Wewatta St., Suite 1000
          Denver, CO 80202

13           303-749-7200
          Joann.sandifer@huschblackwell.com

14           David.richardson@huschblackwell.com

15
For the Defendants Gray Jay Ventures, LLC and

16 Granby Prentice, LLC:

17           KYLER K. BURGI, ESQ.
          DAVIS GRAHAM & STUBBS LLP

18           1550 Seventeenth Street, Suite 500
          Denver, CO 80202

19           303-892-9400
          Kyler.burgi@dgslaw.com

20

21

22

23

24

25

EXHIBIT B



30(b)(6) Deposition of Granby Ranch Metro District by Lauren Kaestner
Granby Ranch Metropolitan District v. Headwaters Metropolitan District, et al.  -  10/5/2022

contact@milehighreporting.com
Mile High Court Reporting and Video, Inc.  303-202-0210 

69

1          Q     In this letter Mr. Norton states in

2 the second paragraph, "GRMD maintains it is a

3 third-party beneficiary to the LPA because as a

4 result of its termination, it is no longer able to

5 collect the amenity fee and has foregone the

6 benefits of approximately $6.05 million in fees

7 paid toward the ultimate purchase of the amenities

8 under the LPA."

9                Does that accurately reflect the

10 position of GRMD in this lawsuit?

11          A     Yes.

12          Q     Okay.  How has GRMD foregone the

13 benefits of the $6 million referenced here in this

14 letter?

15          A     Well, the way the agreement works is

16 that every time there is an amenity fee collected,

17 which is $10,000 per homeowner, whether it's a

18 condo or a house, that that goes to Headwaters and

19 then it goes back into the -- to the developer for,

20 you know, the amenities and for the property, the

21 upkeep of the property.

22                And so since that was accruing, and

23 at the end of that agreement -- and probably if I

24 could see the agreement, I can show you where it

25 does, but there is different ways that at the end

EXHIBIT B



30(b)(6) Deposition of Granby Ranch Metro District by Lauren Kaestner
Granby Ranch Metropolitan District v. Headwaters Metropolitan District, et al.  -  10/5/2022

contact@milehighreporting.com
Mile High Court Reporting and Video, Inc.  303-202-0210 

70

1 of the agreement Headwaters has the right to

2 purchase those, whether it's at a -- I think it was

3 like 2062, December 31st, a final date that it's

4 turned over to Headwaters.  And during that time

5 Headwaters has the ability to go in and purchase

6 that, which would also benefit Granby Ranch

7 Metropolitan District as well.

8                If all of that money was put into

9 it, the lease/purchase agreement goes away, then

10 the money that the homeowners were putting into

11 that to have the ability to go in and purchase that

12 someday is gone.  There is no more equity for us.

13 So to say -- so that's how Granby Ranch

14 Metropolitan District is damaged, is that is that,

15 you know, through sales of these lots, through

16 participation through our neighborhood, we have

17 contributed to this, to the ability to be able to

18 purchase this property later on.

19                And the fact that it goes away, then

20 we have lost that ability, we have lost the money

21 that we put into it toward that purchase.

22          Q     Is payment of the funds under the

23 lease/purchase agreement the only reason for which

24 the amenities were put in place in the first place?

25                MR. MATISE:  Object to form.
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1 Maybe a lot of people will go to jail.  We don't

2 know about that.

3 BY MS. SANDIFER:

4          Q     Do you know what the purpose of this

5 exclusion agreement is?  In laypersons' term, what

6 would you say the purpose of it was?

7          A     I think the purpose of it was to

8 certain properties that were -- Granby Ranch

9 Metropolitan District were pulled out of the

10 district and excluded and I think this was when

11 they came back in and organized the different

12 GRMD's number 2 through 8.

13          Q     Was the idea to allow for phasing of

14 the development and put some of the properties in

15 the other districts that may not be developed --

16 some of the property that had not and might not be

17 developed for a while into the other GRMD districts

18 2 through 8?

19                MR. MATISE:  Object to form.

20                Go ahead and answer.

21                THE DEPONENT:  I think you are

22 right.  I think what this led to is -- this is my

23 personal opinion, not a board opinion, but I think

24 what lead to these was that these different parcels

25 were in different phases of development, which
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1 would be different phases of infrastructure.

2                I think we decided to pull them out

3 of, you know, the big district and make smaller

4 districts so that they could address roads whereas

5 we have already addressed roads.  They could

6 address other things that we already addressed.  I

7 think that's when we pulled certain parcels out, it

8 was to address those.

9                Then also just the taxing and the

10 bonds, as far as they could issue their own bonds

11 and have their own taxes.

12 BY MS. SANDIFER:

13          Q     So this was partially done and it's

14 reflected here in Recital Y in contemplation of the

15 issuance of the 2010 bonds?

16          A     Correct.

17          Q     By GRMD.  The bonds were issued by

18 GRMD, right?

19          A     Yes.

20          Q     In fact, Y makes it clear that part

21 of the consideration for the -- GRH agreed that

22 this property could be excluded after the issuance

23 of the bonds.  And as a result, GRH would remain

24 liable for its share of the principle and interest

25 on 2006 and 2010 bonds.  Is that what that
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1 essentially reflects there?

2          A     Yeah, when they excluded the certain

3 properties, even though this excluded them, they

4 were in a different metropolitan district and they

5 were in metropolitan districts when the bonds were

6 issued, they were responsible.  They still retained

7 responsibility for the payback of the principle and

8 interest on those bonds.

9          Q     So is that something GRH was giving

10 that up in conjunction with this agreement?  That's

11 the consideration they were offering, or partial

12 consideration?

13                MR. MATISE:  Object to form.

14                Go ahead and answer.

15                THE DEPONENT:  I really don't know

16 what the thought process was.  I wouldn't say they

17 were giving it up.  Can you --

18 BY MS. SANDIFER:

19          Q     They were agreeing to a benefit to

20 the districts, GRH was, because they are agreeing

21 that they would remain liable for their share of

22 the principle and interest on those bonds?

23          A     Yes, that's true.

24          Q     If you look at Section 3.2, there

25 was a reference to the amenity fees.  "Unless
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1 otherwise agreed by Headwaters, HWMD, the parties

2 agree that the amenity fees established pursuant to

3 the joint resolution of the boards of districts of

4 Headwaters Metropolitan District in Granby Ranch

5 Metropolitan District to establish an amenity

6 fee" -- this is referring to the 2005, "shall

7 remain in full force and effect.  That the property

8 shall remain liable for payment of amenity fees and

9 Headwaters shall continue to impose and collect the

10 amenity fee pursuant to the terms of the amenity

11 fee resolution."

12                This was entered prior to the

13 amenity fees resolution.  So of course it was

14 referring to the 2005 document.

15          A     Correct.

16          Q     And it recognizes that Headwaters

17 will continue to impose and collect the fee, right?

18          A     "Pursuant to the joint resolution of

19 the boards of directors of both Headwaters and

20 Granby Ranch Metropolitan District."

21          Q     Right.

22          A     So it talks about both the districts

23 to establish the amenity fees dually adopted

24 May 26th.

25          Q     The resolution by both entities, but
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1 under that resolution Headwaters will continue to

2 impose and collect the amenity fees, right?

3          A     Correct.

4          Q     The next section, Section 3.2.1

5 says, "GRMD acknowledges and agrees that the

6 amenity fees are payable to Headwaters and GRMD has

7 no right, title or interest thereto.  Accordingly,

8 any amenity fees received by GRMD shall be paid

9 over to Headwaters by GRMD as soon as practical,

10 and GRMD agrees to execute any necessary documents

11 to assign all rights, title and interest in any

12 amenity fee to Headwaters."

13          A     Correct.  That's what that says.

14          Q     So my question is:  If GRMD

15 essentially acknowledged that it was relinquishing

16 any interest in the amenity fees, how then can GRMD

17 now be bringing a claim against Headwaters saying

18 we're entitled to refund of amenity fees that have

19 been paid?

20          A     Well, I don't necessarily think that

21 they relinquished their right to all of them.  Is

22 this -- does this mean -- and again, I have to look

23 at it in more detail.  I thought that this meant

24 that it did not have the right of the amenity fees

25 like for the new -- like they don't have the right
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1 to be the conduit for the amenity fees that they

2 will be collecting in the new districts, is how I

3 read that.

4          Q     That's certainly not limited to the

5 new districts because the sentence -- paragraph

6 above refers to all the amenity fees collected the

7 under the amenity fee resolution, right?

8                MR. MATISE:  Object to form.  Go

9 ahead and answer.

10                THE DEPONENT:  Right.

11 BY MS. SANDIFER:

12          Q     And then they are being a

13 acknowledging and agreeing that those fees are

14 payable to Headwater and GRMD has no right, title

15 or interest thereto.  But in this lawsuit you are

16 basing your claim on the amount of amenity fees

17 that were paid as rent under the LPA and

18 essentially seeking return of those moneys.

19          A     Either return of those or the

20 ability of the lease/purchase agreement to remain

21 in place so that at some future point they can work

22 with Headwaters and then acquire the amenities.

23          Q     If your status as a third-party

24 beneficiary is, as you say, based upon the fact

25 that amenity fees were paid in relation to GRMD
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1 properties, does this impact your opinion as to

2 whether or not GRMD was a third-party beneficiary

3 any more after 2010 when it waived and relinquished

4 any right, title or interest in the fees?

5          A     I don't think my opinion matters on

6 that.  To me, that's a legal question whether, we

7 are a third-party beneficiary or not.

8          Q     Does GRMD have any opinion as to

9 whether this language impacts its claim as a

10 third-party beneficiary to return of those fees?

11          A     GRMD does not think that this

12 impacts its claim and its right to seek those fees.

13          Q     Can you explain why?

14          A     Well, you have read, and you've read

15 it correctly, one sentence, one agreement.  And one

16 sentence and one agreement does not decide the

17 whole picture.  That's the best I can come up with,

18 because there are other sentences in other parts of

19 these agreements that are very convoluted but

20 related that would contradict this.

21          Q     And are those agreements subsequent

22 to this 2010 agreement?

23          A     Well, the 2013 amenities agreement

24 was.

25          Q     And resolution?
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1          A     And resolution as well.

2          Q     Wouldn't GRMD's acknowledgment that

3 it has no interest in the fees extend to the 13

4 documents which essentially replaced the 2005

5 documents, the amended fee resolution?

6                MR. MATISE:  Object to form.

7                Go ahead and answer.

8                THE DEPONENT:  I don't really

9 know -- I don't know the legal basis for if you

10 make a claim like this or a statement like this,

11 does this refer to this previously or if it refers

12 to things in the future.  I honestly don't know the

13 legal basis for that.  So -- but I do know that

14 GRMD does feel it does have an interest in the

15 equity that's been put into the property.

16          Q     Was GRMD aware of this exclusion

17 agreement at the time the complaint was filed?

18          A     I do not know.

19          Q     GRMD board approved this.  It had to

20 approve the document for it to be executed,

21 correct?

22          A     This exclusion agreement?

23          Q     Uh-huh.

24          A     Well, the policy now is that they

25 would have to -- the board would have to approve an
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1                (Exhibit 25 marked for

2 identification.)

3 BY MS. SANDIFER:

4          Q     On that last agreement, the

5 exclusion agreement, Headwaters is actually taking

6 the position that GRMD has breached various

7 provisions of this agreement.  I'm not going to

8 list them all for you, but I did want to point to

9 one provision in particular, Section 6.2, which is

10 access to improvements.

11                "GRMD shall not interfere with the

12 operations and maintenance responsibilities of

13 Headwaters and shall not impair Headwaters' access

14 to any facilities through the adoption of rules,

15 regulations, policies, procedures or other actions

16 reasonably interpreted by Headwaters to impair

17 access or access granted by Headwaters to others to

18 any facilities."

19                So GRMD has -- let me look at 6.3 as

20 well.  "Neither GRMD nor Headwaters shall interfere

21 with the restricted future construction or

22 development at the Granby Ranch Development."

23                So by filing this lawsuit and

24 putting a notice of lis pendens of record, is GRMD

25 not interfering with the operations of the
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1 amenities and with the future development of the

2 amenities?

3          A     Can you say that --

4          Q     Lis pendens, are you familiar with

5 that term?  When a party files a lawsuit that

6 relates to property, it sometimes puts a notice of

7 land records that makes its claim of record so that

8 the world is on notice of its claim.  GRMD has done

9 that here.  Doing that can impair sale, leases

10 other actions that can be taken with respect to the

11 property because everybody sees that potential lien

12 out there.

13          A     Okay.  Got it.

14          Q     It's our position that by doing

15 that, GRMD has further breached these particular

16 provisions of the exclusion agreement.  And by

17 attempting to reinstate the lease/purchase

18 agreement, which we take the position -- Headwaters

19 takes the position -- GR Terra and Headwaters takes

20 the position has been terminated, aren't you

21 interfering with the operations and maintenance

22 responsibilities of Headwaters, isn't GRMD?

23 Enforcing a lease that Headwaters thinks is

24 terminated?

25          A     I personally don't think so.
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1 necessary to provide the services and facilities

2 needed within the service area."

3                "And in total, the service district

4 is consolidated or dissolved in accordance with

5 District IGA.  Only the service district will have

6 the authority to provide services and complete

7 public improvements within the service area."

8                So nothing in the service plan under

9 GRMD contemplates GRMD actually acquiring

10 infrastructure?

11                MR. MATISE:  Object to form.

12 Misstates the rest of the document.

13                Go ahead and answer.

14 BY MS. SANDIFER:

15          Q     Let me rephrase the question.  Is

16 there anything in this provision that we just read

17 that authorizes GRMD to acquire property?

18          A     I think it does.

19          Q     Where is that?

20          A     Because it references -- the one

21 sentence it says "Until the service district is

22 consolidated or dissolved in accordance with the

23 district IGA," which is that 2003 IGA.

24          Q     Okay.

25          A     If you go to that agreement, under
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1 the dissolution that this is referring to, it

2 specifically states -- and I'm just paraphrasing

3 because obviously I don't have it.  It specifically

4 states that when the district is dissolved, that if

5 Headwaters does not deed this over to the Town of

6 Granby, then it is intended that GRMD will own and

7 operate the facilities.

8                And again, if I might add, it's so

9 hard to -- you know, at least for me, that, you

10 know, like the LPA references the amenity fees

11 agreements.  These agreements reference each other.

12 At least the way I viewed it was that each

13 agreement was really intended, like this one, to

14 outline the services and everything like that.

15                So I don't think it was ever

16 intended for this agreement to specify what you are

17 asking, but the other agreement did specify that.

18          Q     That other agreement has now been

19 terminated, correct?  The 2003 master IGA has been

20 terminated?

21          A     But it was in effect when this was

22 written.

23          Q     Well, it was -- a form of it was

24 attached to this agreement, actually.

25          A     Right.
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1          Q     Could it sell the amenities to a

2 private party?

3          A     There is a lot of what-ifs.  They

4 could do that.  They could also try to get bonds

5 issued to help them out.  There is a lot things

6 that they could do.  I just -- I'm confused with

7 the question.

8          Q     Maybe I'm not asking the question

9 right.  I'm saying could it theoretically.  I'm

10 saying, would GRMD say that Headwaters is breaching

11 some obligation to it if Headwaters transferred the

12 amenities to a private party?

13          A     I think GRMD has a right to have the

14 property -- this property deemed over to them.

15          Q     That would be your position?

16          A     Yes.

17          Q     Okay.

18          A     And I state that because of the

19 agreements that you pointed out have been

20 terminated in those agreements that was -- you

21 know, that was laid out, that the property was

22 really never supposed to ever be owned and operated

23 by Headwaters.  It was either going to do to the

24 Town of Granby or to GRMD.

25          Q     That's only upon Headwaters
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Counterclaims against GRMD filed on November 3, 2022.  

2. Headwaters stipulates that it is withdrawing any claim for damages in Count IV of 
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