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(“Redwood”), hereby moves on behalf of Redwood to dismiss Plaintiff Granby Ranch 

Metropolitan District’s (“GRMD”) Second Amended Complaint as to Redwood.1 

INTRODUCTION 

With its Second Amended Complaint (“SAC”), GRMD expands the roster of defendants 

in this case from the initial two to a bench of five.  Some of this expansion is understandable given 

factual developments—for example, original defendant GP Granby Holdings, LLC (now operating 

as Gray Jay Ventures, LLC) completed a sale of Granby Ranch to GR Terra, LLC, which GRMD 

has now named as a new defendant.  But other additions—including Redwood—appear mainly to 

be an effort by GRMD to bolster its lack of standing as a purported third-party beneficiary to the 

agreements it seeks to enforce.  After the original two defendants filed motions to dismiss 

highlighting GRMD’s lack of third-party beneficiary standing, GRMD appears to be pursuing a 

strategy to reach into the past to find additional agreements and name additional parties, including 

Redwood, to conjure up a more plausible third-party beneficiary argument.  For the reasons stated 

in the Private Defendants’ contemporaneously-filed motion to dismiss,2 GRMD’s new effort still 

falls far short of the legal requirements for standing, and so the SAC should be dismissed in its 

entirety as to all defendants for lack of subject matter jurisdiction.  But, if for any reason the SAC 

is not dismissed altogether for lack of standing, it should at least be dismissed as to Redwood, an 

entity that no longer even exists and the presence of which in this litigation would serve no valid 

purpose. 

                                                 
1 Certificate of Conferral: Pursuant to C.R.C.P. 121, § 1-15(8), the undersigned has conferred 

with counsel for GRMD.  GRMD opposes the requested relief. 

2 Defendants Gray Jay Ventures LLC, f/k/a GP Granby Holdings, LLC, Granby Prentice LLC, and 

GR Terra LLC’s Motion to Dismiss Second Amended Complaint (July 9, 2021) (the “Private 

Defendants’ Motion to Dismiss”). 
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Five years ago, Redwood, a Delaware limited liability company, sold and transferred to 

Granby Prentice all of its interest in the loan that financed the development of Granby Ranch.  

More than two years ago—still well before the foreclosure on the Granby Ranch development and 

before the events GRMD now complains of—Redwood was dissolved and cancelled and thus 

ceased to exist.  As a matter of Delaware law, it cannot sue or be sued and, as a result, GRMD has 

not and cannot properly serve Redwood.   

Due to Redwood’s status, and because Granby Prentice is the successor by contract and 

required to defend and indemnify Redwood, Granby Prentice asserts this motion on Redwood’s 

behalf.  GRMD’s claims against Redwood should be dismissed for insufficient service of process 

or, in the alternative, lack of subject matter jurisdiction and failure to state a claim. 

BACKGROUND3 

 Redwood was organized as a Delaware limited liability company.  Ex. A.  In 2005, Granby 

Realty Holdings LLC (“GRH”) entered into a loan agreement with Redwood to obtain financing 

for the Granby Ranch development (the “GRH Loan”).  SAC ¶¶ 33, 34; Ex. B at 2.4  GRH granted 

Redwood a deed of trust on the Leased Premises (as defined in the SAC) and other property to 

secure repayment of that debt (the “Deed of Trust”).  Ex. B at 1.   

 On or around April 15, 2016, Redwood sold and assigned all of its right, title, and interest 

in the GRH Loan, including the Deed of Trust, to Granby Prentice.  Ex. C; SAC ¶ 33.  As part of 

that transaction, Granby Prentice assumed Redwood’s obligations under the subject loan 

                                                 
3 Redwood incorporates by reference the background section contained in the Private Defendants’ 

Motion to Dismiss and includes herein only facts specific to Redwood. 

4 Documents referenced in a complaint “may properly be considered by the trial court in deciding 

whether to dismiss a claim on any grounds.”  City of Boulder v. Pub. Serv. Co. of Colo., 996 P.2d 

198, 203 (Colo. App. 1999). 



 

- 4 - 

agreement and related documents, agreed to indemnify Redwood for claims arising post-

assignment, and assumed responsibility for litigation arising post-assignment.  See Ex. C; SAC ¶ 

33 (noting that Redwood is “‘predecessor in interest’ to Granby Prentice”).  Granby Prentice, while 

disclaiming all liability, is appearing on behalf of Redwood as successor by contract under the 

Deed of Trust and GRH Loan documents and as indemnitor pursuant to its contractual duties to 

indemnify Redwood and assume responsibility for litigation related to the GRH Loan. 

 On December 31, 2012, GRH and Headwaters entered into the Second Amended and 

Restated Lease Purchase Agreement (the “LPA”), which agreement GRMD seeks to enforce 

through this litigation.  SAC ¶ 21; SAC Ex. 6.  Redwood was not a party to and did not sign the 

LPA.  SAC Ex. 6.     

 On December 28, 2018, more than two years after selling all of its interest in the GRH 

Loan and the Deed of Trust to Granby Prentice, Redwood filed a Certificate of Cancellation with 

the Delaware Secretary of State, Ex. D, and made a similar filing with the California Secretary of 

State, where it was then authorized to do business, Ex. E; SAC ¶ 4.  No party has ever challenged 

Redwood’s dissolution or sought to nullify the Certificate of Cancellation.   

 GRH later defaulted on the GRH Loan, which by then was owned by Granby Prentice.  

SAC ¶ 34; Ex. C.  On March 24, 2020, Granby Prentice initiated a non-judicial foreclosure 

proceeding on the Leased Premises pursuant to its rights under the Deed of Trust.  SAC ¶ 34.  On 

August 14, 2020, the Grand County Public Trustee (the “Public Trustee”) held a public sale of the 

property encumbered by the Deed of Trust, including the Leased Premises.  Id. ¶ 35.  Granby 

Prentice had the winning bid and the Public Trustee issued a Certificate of Purchase to Granby 

Prentice.  Id.  Granby Prentice assigned the Certificate of Purchase to Gray Jay Ventures, LLC 
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f/k/a GP Granby Holdings, LLC (“Gray Jay”).  Id.  GRMD alleges that, following the foreclosure, 

Gray Jay “became the successor in interest to the LPA and was bound to assume the role of 

Landlord under the LPA” and to honor various rights under the LPA.  Id. ¶ 36.  The SAC does not 

contain any factual allegations that Redwood took title to the Leased Premises, took any action 

with respect to the foreclosure, or had any role in Gray Jay’s acquisition of the Leased Premises.      

On February 23, 2021, GRMD filed this action, asserting claims against Headwaters 

Metropolitan District (“Headwaters”) and Gray Jay.  On May 20, 2021, after Headwaters and Gray 

Jay moved to dismiss the initial complaint, GRMD filed its first Amended Complaint (“FAC”).  

On June 7, 2020, GRMD filed an Affidavit of Service (the “Affidavit”) that purports to describe 

GRMD’s attempt to serve the FAC and summons on Redwood.  Ex. F.  The Affidavit states that 

the FAC and summons were served on June 2, 2021 on Redwood’s “Registered Agent: National 

Registered Agents, Inc.” in Wilmington, Delaware.  Id.   

On June 7, 2021, GRMD filed a motion for leave to file the Second Amended Complaint 

(the “SAC”), which the Court granted.  GRMD has not indicated that it has made any attempt to 

serve the SAC on Redwood.5  The SAC appears to assert two claims against Redwood: the Third 

Claim for Relief for breach of the LPA and the Sixth Claim for Relief for tortious interference with 

the LPA.              

                                                 
5 During a conferral with counsel for GRMD, undersigned indicated that counsel was authorized 

to and would accept service of any amended complaints on behalf of Granby Prentice, but 

explained that counsel was not authorized to accept service on behalf of Redwood due to its status 

as a cancelled entity.    
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ARGUMENT 

 

 GRMD’s FAC and SAC should be dismissed as to Redwood for insufficient service of 

process under C.R.C.P. 12(b)(4).  While not admitting service of either complaint was proper, if 

the Court disagrees that Redwood should be dismissed under C.R.C.P. 12(b)(4) and rules that the 

SAC is the operative complaint against Redwood, the SAC’s claims against Redwood also fail for 

lack of subject matter jurisdiction and failure to state a claim.      

I. C.R.C.P. 12(b)(4): GRMD’s Complaint Must Be Dismissed for Insufficient Service 

of Process.  

    

a. Legal Standard 

A complaint should be dismissed under C.R.C.P. 12(b)(4) for insufficiency of service of 

process.  See Pioneer Astru Indus. v. Dist. Ct., 566 P.2d 1067, 1068 (Colo. 1977).  Plaintiff carries 

the burden of proof to establish proper service where service is facially invalid.  Bush v. Winker, 

892 P.2d 328, 332 (Colo. App. 1994).  Absent valid service, a court is without personal jurisdiction 

over a defendant and any judgment against it is a nullity.  Ledroit Law v. Kim, 360 P.3d 247, 254 

(Colo. App. 2015).  

b. GRMD Failed to Properly Serve Redwood with the FAC.   

 

GRMD’s Affidavit states that the FAC and summons was served on Redwood through 

NRAI.  Ex. F.  However, Redwood, a Delaware limited liability company, was long ago dissolved 

and cancelled in accordance with Delaware law.  Under the Delaware Limited Liability Company 

Act (the “Act”), no one has the authority to accept service of a complaint on Redwood’s behalf 

and thus permit the advancement of a lawsuit against Redwood.  GRMD’s service attempt was 

therefore ineffective.  
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Where a limited liability company has been named as a defendant, C.R.C.P. 4(e)(4) and 

(12) permit service on “the registered agent for service as set forth in the most recently filed 

document in the records of the secretary of state of this state or of any other jurisdiction” and on 

“any designee authorized to accept service of process” or on “a person authorized by appointment 

or law to receive service of process for such entity or person.”  C.R.C.P. 4(e)(4) & (12).   

The Act provides that a limited liability company’s certificate of formation shall be 

cancelled upon the dissolution and winding up of the company.  Del. Code. tit. 6 § 18-203(a).  The 

cancellation occurs upon the filing of a certificate of cancellation with the Delaware Secretary of 

State.  Id.  Up until the certificate is filed, persons may act on behalf of the limited liability 

company to, among other things, prosecute and defend suits, settle and close the company’s 

business, and dispose of company property.  Id. § 18-803(b).   

“[Section] 18-803(b) of the [Delaware] LLC Act provides that suit generally may be 

brought by or against a limited liability company only until the certificate of cancellation is filed.”  

Metro Commc'n Corp. BVI v. Advanced Mobilecomm Tech., 854 A.2d 121, 138-39 (Del. Ch. 

2004); see also Corder v. Antero Res. Corp., 322 F. Supp. 3d 710, 716 (N.D.W.V. 2018) (“Because 

an LLC cannot be sued after it dissolves and files a certificate of cancellation, Investment cannot 

be named as a party in this action.”).  After the certificate is filed, the limited liability company 

may only act if a creditor or other party in interest successfully petitions the Court of Chancery for 

appointment of a trustee or receiver to take charge of the company’s property and affairs.  Del. 

Code. tit. 6 § 18-805.  The Delaware Chancery Court has agreed that a dissolved and cancelled 

limited liability company “cannot, therefore, be served with process through traditional means 

available for service upon a viable legal entity,” particularly where the entity “no longer has a 
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registered agent or active senior officers upon whom personal service could be perfected.”  Tratado 

de Libre Commercia, LLV v. Splitcase Tech., LLC, 2019 WL 1057976, at *2 (Del. Ch. March 6, 

2019).6   

“The mandatory requirements for valid service of process are fundamental because of the 

due process requirements of notice.”  Bush, 892 P.2d at 332.  Here, Redwood filed its Certificate 

of Cancellation on December 28, 2018.  Ex. D.  As of that date, it could no longer “prosecute and 

defend suits” or “settle and close” its business.  Del. Code tit. 6 § 18-803(b); see also Metro 

Commc'n, 854 A.2d at 138-39.  GRMD claims to have effected service on Redwood through its 

“Registered Agent,” NRAI.  Ex. F.  But GRMD has not demonstrated that NRAI remains a valid 

registered agent more than two years after Redwood filed its Certificate of Cancellation and under 

the circumstances of this case.   

Regardless, even if NRAI was somehow deemed to be Redwood’s registered agent, 

completion of service of the FAC and summons is an action that would result in the initiation of a 

lawsuit against Redwood.   See C.R.C.P. 3(a).  Redwood, however, cannot sue or be sued, and no 

one is authorized to take those actions on its behalf.  See Metro Commc'n, 854 A.2d at 138-39 

(“[A]bsent statutory authority, no claim may be brought against a dissolved entity.”).  Indeed, any 

act that furthers the initiation of a lawsuit against Redwood—including the act of accepting service 

of the FAC and summons, which commences a lawsuit under C.R.C.P. 3(a)—is not authorized 

under the Act.  Id.; see also Del. Code tit. 6 §§ 18-803, 805.  Thus, no one—not even NRAI—has 

                                                 
6 The court in Tratado permitted the plaintiff, who was seeking to nullify a certificate of 

cancellation and to appoint a trustee, to serve the cancelled entity by publication and certified mail 

under Del. Ch. Ct. R. 4(d)(7).  Id.  That is not the relief GRMD seeks here and service in that 

manner in this case would be inconsistent with the Colorado Rules of Civil Procedure and the Act.   
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the authority to accept service on behalf of Redwood because doing so has the effect of 

commencing suit against Redwood.  The Affidavit’s self-serving statement to the contrary that 

documents were served on an “Intake Specialist Authorized to Accept” is of no effect and contrary 

to Delaware law.  See Ex. F.  As the Chancery Court has recognized, a cancelled limited liability 

company cannot be “served with process through traditional means.”  See Tratado, 2019 WL 

1057976, at *2.  GRMD’s attempt at service of the FAC was ineffective and, as a result, this Court 

lacks personal jurisdiction over Redwood.  See Ledroit Law, 360 P.3d at 254.     

c. GRMD Has Not Attempted Service of the SAC. 
 

As of this filing, GRMD has not demonstrated that it has even attempted service of the 

SAC.  As a result, to the extent the SAC is the operative complaint as to Redwood, the SAC must 

be dismissed as to Redwood for insufficient service of process.  C.R.C.P. 12(b)(4).  

 d. Further Service Attempts Would be Futile. 

GRMD has not established that Redwood was properly served and, under the current 

circumstances and for the reasons explained above, any further attempts would be futile.  Thus, 

the Court should dismiss Redwood from this action pursuant to C.R.C.P. 12(b)(4).  See Pioneer 

Astru Indus., 566 P.2d at 1068.    

II. C.R.C.P. 12(b)(1): The Court Lacks Subject Matter Jurisdiction Over GRMD’s 

Claims Against Redwood. 

 

GRMD is not a party to or third party beneficiary of the LPA.  Therefore, GRMD lacks 

standing to assert a breach of or tortious interference with the LPA against Redwood and the SAC 

must be dismissed for lack of subject matter jurisdiction.  Redwood joins in and incorporates by 

reference Section I of the Private Defendants’ Motion to Dismiss. 

III. C.R.C.P. 12(b)(5): GRMD Fails to State a Claim Against Redwood. 
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 a. Legal Standard 

Under C.R.C.P. 12(b)(5), a claim must be dismissed if it fails to state a claim upon which 

relief can be granted.  To survive under this standard, the complaint must “state a claim for relief 

that is plausible on its face.”  Warne v. Hall, 373 P.3d 588, 589 (Colo. 2016) (quoting Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009)).  In determining whether a complaint states a claim for relief, 

courts “are not required to accept as true legal conclusions that are couched as factual allegations.”  

Denver Post Corp. v. Ritter, 255 P.3d 1083, 1088 (Colo. 2011). 

b. GRMD Fails to Allege Facts Supporting its Breach of Contract Claim. 

 The SAC’s Third Claim for Relief is asserted against Redwood for breach of the LPA.  

SAC ¶¶ 57-61.  In order to plead a breach of contract claim, GRMD must establish (1) the existence 

of a contract between defendant and plaintiff, (2) performance by the plaintiff, (3) breach of the 

contract, and (4) damages.  See Horton v. Bischof & Coffman Constr., LLC, 217 P.3d 1262, 1271-

72 (Colo. App. 2009).    

GRMD’s claim against Redwood fails on at least two elements.  GRMD fails to allege that 

Redwood was ever a party to and bound by the LPA.  GRMD does not and cannot allege that 

Redwood, Granby Prentice, or Gray Jay were signatories to the LPA.  See SAC Ex. 6.  Instead, 

GRMD’s sole theory is that the party that took title to the Leased Premises through the foreclosure 

became bound by the LPA.  SAC ¶ 36 (“Following the foreclosure, Gray Jay Ventures became the 

successor in interest to the LPA and was bound to assume the role of Landlord under the LPA”).  

But, according to the SAC, that party is Gray Jay—not Redwood.  Id. ¶¶ 33, 36.  Nowhere does 

the SAC allege that Redwood took title to the Leased Premises or otherwise allege any facts 

establishing occurrence of the condition precedent (i.e. acquiring title) for Redwood to become 
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bound by the LPA.  GRMD acknowledges that Redwood’s interest in the Deed of Trust was 

transferred to Granby Prentice, id. ¶ 33, and admits that, in order for Redwood to have any 

obligations under the LPA, it needed to first take title to the Leased Premises:  “. . . Redwood 

Capital agreed to be bound by the LPA and all of Headwater[s’] rights under the LPA, including 

the purchase provisions of Section 23, and to act as Landlord if it acquired title to the Leased 

Premises.”  Id. ¶ 59 (emphasis added).  The SAC, quoting the LPA, states that the lender could be 

bound by the terms of the LPA “to the extent that such Lender would succeed to the interest of 

[GRH] and/or acquire title or right to possession of the Leased Premises.”  Id. ¶ 39; SAC Ex. 6 § 

13.  Because the SAC does not allege that Redwood succeeded to the interest of GRH or took title 

to the Leased Premises, it fails to allege that Redwood was ever bound by the LPA.     

GRMD also fails to allege a breach by Redwood.  Because, according to GRMD, Redwood 

is only bound by the LPA “if it acquired titled to the Leased Premises,” SAC ¶ 59, and because 

GRMD does not allege that Redwood acquired title to the Leased Premises, it cannot have 

breached the LPA.  Moreover, the SAC contains no factual allegations that Redwood acted at all 

post-foreclosure (after title passed from GRH), let alone in contravention of the LPA.  In other 

words, the SAC’s factual allegations do not support any legal basis to find that Redwood was 

bound by the LPA yet “refused to acknowledge the existence of the LPA,” “failed to act as 

Landlord,” and failed to “recognize the rights of Headwaters” after foreclosure of the Leased 

Premises.  See id. ¶ 60.  These deficiencies cannot be corrected by amendment.  GRMD cannot 

transform Redwood into a party to the LPA or allege that Redwood took title to the Leased 

Premises.  C.R.S. § 38-38-501 (providing that holder of certificate or purchase takes title to 

foreclosed property).   
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 d. The SAC Does Not State a Claim for Tortious Inference Against Redwood.      

 GRMD’s Sixth Claim for Relief against Redwood for tortious interference fails for at least 

two reasons.  First, GRMD is not a party to or third-party beneficiary of the LPA.  Thus, GRMD 

cannot assert a claim for tortious interference with the LPA.  See Private Defendants’ Motion to 

Dismiss § IV.7 

Second GRMD does not allege that Redwood took any action to interfere with the LPA.  

GRMD admits that tortious interference requires, among other things, “action by the defendant 

that induced a breach of the contract.”  SAC ¶ 74 (emphasis added); see CJI-Civ 24:1 (requiring 

“words or conduct, or both”).  The SAC contains no allegation that Redwood took action to 

interfere with Headwaters’ 2020 performance of the LPA, which is no surprise given that Redwood 

ceased to exist approximately two years earlier.  See Ex. C.  The SAC alleges only that Gray Jay 

intentionally tried to prevent Headwaters from operating the Amenities.  Id. ¶ 76.  Because the 

SAC fails to allege that Redwood took an action that induced a breach of the LPA, the Sixth Claim 

for Relief against Redwood must be dismissed.   

CONCLUSION 

GRMD failed to properly serve Redwood and, due to Redwood’s status as a cancelled 

Delaware limited liability company, GRMD cannot correct such defect.  The Court further lacks 

                                                 
7 To the extent the Court finds that GRMD has successfully alleged that Redwood was bound by 

the LPA, this claim fails for another reason: a defendant cannot tortiously interfere with its own 

contract.  MDM Grp. Assocs. v. CX Reinsurance Co. Ltd., 165 P.3d 882, 886 (Colo. App. 2007) 

(holding a plaintiff “cannot maintain an action against [defendant] for tortious interference with 

any contract to which [defendant] is a party”).  Redwood incorporates by reference Section IV of 

the Private Defendants’ Motion to Dismiss. 
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subject matter jurisdiction as to GRMD’s claims and, even if it had jurisdiction, GRMD fails to 

state a claim.  GRMD’s claims against Redwood must be dismissed.   

Dated: July 9, 2021   

DAVIS GRAHAM & STUBBS LLP 

 

/s/Mark E. Champoux  

Mark E. Champoux 

Kyler K. Burgi 

Philip D. Nickerson  
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SUCCESSOR BY CONTRACT AND INDEMNITOR was served via Colorado Court E-File 

system on this 9th day of July 2021, addressed to the following: 

 

Charles E. Norton 

Alicia M. Garcia 

NORTON & SMITH, P.C.  

1331 17th Street, Suite 500  

Denver, Colorado 80202 

Attorneys for Granby Ranch Metropolitan District 

 

Jamie H. Steiner 

Husch Blackwell LLP 

1801 Wewatta St., Suite 1000 

Denver, CO 80202 

Attorneys for Headwaters Metro. District and  

GR Terra, LLC 

s/ Paige Finnell 

Paige Finnell 
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Delaware
The First State

Page 1

                  

2947866   8100H Authentication: 203588283
SR# 20212613645 Date: 07-01-21
You may verify this certificate online at corp.delaware.gov/authver.shtml

 I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED ARE TRUE AND CORRECT 

COPIES OF ALL DOCUMENTS ON FILE OF “REDWOOD CAPITAL FINANCE 

COMPANY, LLC” AS RECEIVED AND FILED IN THIS OFFICE.

 THE FOLLOWING DOCUMENTS HAVE BEEN CERTIFIED:

 CERTIFICATE OF FORMATION, FILED THE TWENTY-FOURTH DAY OF 

SEPTEMBER, A.D. 1998, AT 1 O`CLOCK P.M.  

 CERTIFICATE OF CANCELLATION, FILED THE TWENTY-EIGHTH DAY OF 

DECEMBER, A.D. 2018, AT 2:21 O`CLOCK P.M.  

 AND I DO HEREBY FURTHER CERTIFY THAT THE AFORESAID  

CERTIFICATES ARE THE ONLY CERTIFICATES ON RECORD OF THE 

AFORESAID LIMITED LIABILITY COMPANY, “REDWOOD CAPITAL FINANCE 

COMPANY, LLC”.
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EXHIBIT C 

DATE FILED: July 12, 2021 10:28 AM 
FILING ID: F5A20E4BCA6BC 
CASE NUMBER: 2021CV30008 
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DATE FILED: July 12, 2021 10:28 AM 
FILING ID: F5A20E4BCA6BC 
CASE NUMBER: 2021CV30008 



Delaware
The First State

Page 1

                  

2947866   8100 Authentication: 203313514
SR# 20212182173 Date: 05-27-21
You may verify this certificate online at corp.delaware.gov/authver.shtml

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE CERTIFICATE OF CANCELLATION OF “REDWOOD CAPITAL 

FINANCE COMPANY, LLC”, FILED IN THIS OFFICE ON THE TWENTY-

EIGHTH DAY OF DECEMBER, A.D. 2018, AT 2:21 O`CLOCK P.M.    
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